IN THE SUPERIOR COURT OF FULTON COUNTY
STATE OF GEORGIA

STATE OF GEORGIA Case No. 235C188947
V.

DAVID J. SHAFER et al.,

Defendants.

DEFENDANT SHAFER’S PLEA IN BAR AND
MOTION TO QUASH THE INDICTMENT

Defendant David Shafer respectfully files this Plea In Bar and Motion to Quash the
Indictment pursuant to O.C.G.A. § 17-7-111, moving to dismiss the State of Georgia’s
Indictment and charges as to Defendant Shafer. The State’s charging and prosecution of
conduct governed by the Constitution of the United States and federal law as allegedly
criminal in violation of Georgia State law violates the Supremacy Clause of the U.S.
Constitution, obstructs and usurps Congress’ sole authority over the receipt, adjudication,
and counting of Presidential Elector ballots and purported ballots, and is preempted by
federal law. As a result, the State has no authority or jurisdiction to prosecute Mr. Shafer
for his actions as a contingent Presidential Elector, and the Court, therefore, lacks
jurisdiction to enter judgment as to Mr. Shafer.

The prosecution is also barred because it charges alleged offenses against the
United States, as opposed to the State of Georgia, which are in the exclusive jurisdiction
of the federal government and federal courts. The State’s indictment is further barred
because it charges Mr. Shafer and other lawful nominee Presidential Electors for the
Georgia Republican Party for conduct which was expressly authorized by the U.S.
Constitution and federal law in violation of Mr. Shafer’s due process rights to fair notice

and to not be subjected to a novel theory of criminal prosecution. Finally, the

-1-



prosecution’s application of State criminal laws to the conduct violates Mr. Shafer’s rights
to freedom of expression, association, and petition, which is unconstitutional under the
facts of this case.

“[A] plea in bar is one ‘which goes to bar the ... state's action; that is, to defeat it
absolutely and entirely.”” State v. Land-O-Sun Dairies, Inc., 204 Ga. App. 485, 486 (1992)
(emphasis in original) (quoting Parrish v. State, 160 Ga. App. 601, 607 (1981)). The pleas
“typically involves some legal impediment which precludes the State from prosecuting its
case...” State v. Lampl, 325 Ga. App. 344, 347—348 (2013), rev'd, 296 Ga. 892 (2015), and
vacated, 334 Ga. App. 339 (2015) (citing Banks v. State, 320 Ga. App. 98 (2013);
Singleton v. State, 317 Ga. App. 637 (2012); State v. Mullins, 321 Ga. App. 671 (2013)).
Based upon the facts and authorities set forth herein, the Court should properly find that
the prosecution’s Indictment and charges as to Mr. Shafer are barred and are subject to
dismissal.

I. BACKGROUND

The Fulton County District Attorney’s Office obtained from the grand jury an
unprecedented Indictment against the former President of the United States of America,
the former White House Chief of Staff, a former United States Assistant Attorney General
for the United States Department of Justice and 16 other defendants, charging the
defendants with allegedly conspiring to unlawfully change the outcome of “the United
States presidential election held on November 3, 2020.” See Indictment, p. 14 (emphasis
added). The Indictment charges that several of the defendants corruptly solicited officials
“to violate their oaths to the Georgia Constitution and to the United States Constitution
by unlawfully changing the outcome of the November 3, 2020, presidential election in

Georgia in favor of Donald Trump.” Id. at 16. It also alleges that several of the defendants:
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[Clreated false Electoral College documents and recruited individuals to

convene and cast false Electoral College votes at the Georgia State Capitol,

in Fulton County, on December 14, 2020. After the false Electoral College

votes were cast, members of the enterprise transmitted the votes to the

President of the United States Senate, the Archivist of the United States, the

Georgia Secretary of State, and the Chief Judge of the United States

District Court for the Northern District of Georgia. The false documents

were intended to disrupt and delay the joint session of Congress on

January 6, 2021, in order to unlawfully change the outcome of the

November 3, 2020, presidential election in favor of Donald Trump.

Id. at 17 (emphasis added).

The prosecution alleges, as purported overt acts of the alleged conspiracy, that Mr.
Shafer was contacted to help with the logistics of the 2020 Republican United States
Presidential Elector nominees for the State of Georgia casting their votes on December
14, 2020. See Indictment, p. 31. It expressly avers in its Indictment that an attorney co-
defendant sent Mr. Shafer documents for the purpose of the Georgia Republican
Presidential Electors “casting electoral votes for DONALD JOHN TRUMP on December
14, 2020...” Id. The prosecution asserts that communications by Mr. Shafer for the
purpose of determining the attendance at the meeting of the Georgia Republican
Presidential Electors were alleged overt acts in furtherance of a conspiracy. Id. at 32, 36,
37, 38, 39. It furthermore charges that Mr. Shafer reserved a room at the Georgia State
Capitol for a December 14, 2020, meeting of the Georgia Republican Presidential
Electors. Id. at 35.

The prosecution proceeds to allege that on December 14, 2020, Mr. Shafer and a
co-defendant allegedly encouraged the Georgia Republican Presidential Electors to sign
a document entitled “Certificate of the Votes of the 2020 Electors from Georgia”

(Certificate). See Indictment, p. 39. It expressly states that, on December 14, 2020, Mr.

Shafer and other defendants allegedly:



[Held] themselves out as the duly elected and qualified presidential electors
from the State of Georgia, public officers, with intent to mislead the
President of the United States Senate, the Archivist of the United States, the
Georgia Secretary of State, and the Chief Judge of the United States
District Court for the Northern District of Georgia into believing that they
actually were such officers by placing in the United States mail to said
persons a document titled “CERTIFICATE OF THE VOTES OF THE 2020
ELECTORS FROM GEORGIA.”
Id. at 40 (emphasis added). It alleges that Mr. Shafer and other defendants mailed the
Certificate to the Chief Judge of the United States District Court for the Northern District
of Georgia. Id. at 41. The prosecution also charges that, on December 14, 2020, Mr. Shafer
and another defendant signed a document entitled “RE: Notice of Filing of Electoral
College Vacancy,” which was delivered to the office of the Governor of Georgia. Id. at 42.
All of the prosecution’s allegations and charges against Mr. Shafer relate to the holding of

the meeting of the Georgia Republican Presidential Electors.

II. ARGUMENT

A. The State Lacks Authority And Jurisdiction To Prosecute the Conduct
Charged Against Mr. Shafer Pursuant to the Supremacy Clause of the U.S.
Constitution

The State has no authority or jurisdiction to prosecute its charges against the
Georgia Republican 2020 nominee or contingent Presidential Electors and this Court,
therefore, lacks jurisdiction to proceed with this unauthorized Indictment. Dismissal of
the prosecution’s Indictment and charges as to Mr. Shafer is warranted.

1. Neither the Constitution Nor Any Federal Law Delegates Any Power

to the State Over Presidential Electors That Authorizes the State’s
Prosecution of Presidential Electors for Meeting and Balloting

The Supremacy Clause, Article VI, Clause 2 of the United States Constitution,
provides that:

This Constitution, and the Laws of the United States which shall be made in
Pursuance thereof; and all Treaties made, or which shall be made, under the
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Authority of the United States, shall be the supreme Law of the Land; and

the Judges in every State shall be bound thereby, any thing in the

Constitution or Laws of any State to the Contrary notwithstanding.

U.S. Const. Art. VI, Cl. 2. Accordingly, “[t]he government of the United States, within the
scope of its powers, is supreme, and cannot be interfered with or impeded in their
exercise.” City of Detroit v. The Murray Corp., 355 U.S. 489, 497 (1958). The Supremacy
Clause “supplies a rule of priority.” Virginia Uranium, Inc. v. Warren, 139 S. Ct. 1894,
1901 (2019).

Pursuant to the Supremacy Clause, State law cannot “limit the extent to which
federal authority can be exercised.” Bivens v. Six Unknown Named Agents of Fed. Bureau
of Narcotics, 403 U.S. 388, 395 (1971) (citing In re Neagle, 135 U.S. 1 (1890)). Because
Presidential Electors are created by the Constitution, any state authority to regulate the
casting of Presidential Elector ballots “had to be delegated to, rather than reserved by, the
States.” U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 805 (1995) (emphasis added)

(113

(quoting 1 Story § 627). “[TJhe states can exercise no powers whatsoever, which

exclusively spring out of the existence of the national government, which the constitution
does not delegate to them.... No state can say, that it has reserved, what it never

29

possessed.” Id. at 805.@ Applying these principles to Presidential Electors, “[i]n the

absence of any constitutional delegation to the States of power to [regulate or proscribe

1t While the issue in U.S. Term Limits was the States’ lack of authority to add qualifications
for their state-elected Congressman under Article I, § 4, cl. 1, the Supreme Court
specifically indicated that the same analysis would apply, for the same reasons, to
Presidential Electors created under the Art. II, § 1, cl. 2. Id. at 805 (“This duty [for
Congress to set qualifications for members of Congress under the Elections Clause, Art. I,
§ 4, cl. 1] parallels the duty under Article II that “Each State shall appoint, in such
Manner as the Legislature thereof may direct, a Number of Electors.” Art. 11, § 1, cl. 2.
These Clauses are express delegations of power to the States to act with respect to federal
elections.”) (emphasis added).
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the conduct of Presidential Electors], such a power does not exist.” Id.; cf. Cook v. Gralike,
531 U.S. 510, 523 (2001) (“By process of elimination, the States may regulate the incidents
of such elections, including balloting, only within the exclusive delegation of power [by
the Constitution and Congress].” Id. (emphasis added). The State’s attempt here to
interfere with and regulate Presidential Electors is not grounded in any Constitutional
grant or Congressional delegation; it is, therefore, unauthorized and prohibited by the
Supremacy Clause. Id. at 805; Cook, 531 U.S. at 523.

In particular, in the context of Presidential Electors, the Constitution and Congress

have delegated power to the States in only two discreet areas: (1) the Constitution grants

authority to a state legislature to set the manner of appointment of its Presidential
Electors, see U.S. Const. Art. I1, § 1; and (2) Congress, through the ECA, delegated to the
states the limited right for its adjudicative body (in Georgia, a court and judicial contest
under O.C.G.A. §§ 21-2-520 et seq.) to resolve disputes about Presidential Electors on or
before the Electoral Count Act’s safe harbor date. See 3 U.S.C.§ 5. No other constitutional
provision or federal statute gives the States authority over Presidential Electors or the
casting of Presidential Elector ballots. So, unless the State is given the authority to
regulate Presidential Electors in the way it seeks to in the Indictment by one of these two
specific delegations, it has no authority to do so, whether by statute or by attempted
criminalization and prosecution. Here, the State is given no authority over the actions of
Presidential Electors for which it has indicted them, and its prosecution is barred by the
Supremacy Clause.

Specifically, neither of these two specific areas delegated to the States authorizes
the State to interfere with or regulate — whether by statute or criminal indictment —

Presidential Electors’ meeting and casting ballots on the date and time required by federal
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law. The constitutional delegation, Article II, § 1, cl. 2, provides that “[e]ach State shall
appoint, in such Manner as the Legislature thereof may direct,” its Presidential Electors.2
As the Supreme Court has made clear, a state’s authority under Article II to select the
manner of Presidential Electors’ appointment is separate and distinct from the exclusive
federal authority under which Presidential Electors act when meeting to ballot for
President and Vice-President: “Presidential electors exercise a federal function in
balloting for President and Vice-President[.]” Ray v. Blair, 343 U.S. ___, at 224—-25
(emphasis added); Burroughs v. United States, 290 U.S. 534, 545 (1934) (Presidential
Electors “exercise federal functions under, and discharge duties in virtue of authority
conferred by, the Constitution of the United States”) (emphasis added); see also Matter
of Guerra, 193 Wash. 2d 380, 393 (2019), affd sub nom. Chiafalo, 140 S. Ct. 2316 (“The
State does not dispute that presidential electors perform a federal function when casting
a vote in the Electoral College”) (emphasis added); cf. United States v. Trump, Case No.
1:23-CR-00257-TSC, ECF Doc. No. 1, 19 (Aug. 1, 2023) (describing the process “by which
the results of the election for President of the United States are collected, counted, and
certified” as a “federal government function” that is “foundational to the United States’
democratic process”). The State’s Indictment of Mr. Shafer is for the actions that he took
in executing federal duties as a Presidential Elector, not for anything relating to his
manner of appointment under State law. The State’s Indictment, therefore, is not (and
cannot be) grounded in the power given to state legislatures by the Constitution to select

the manner of Presidential Electors’ appointment.

2 In Georgia, Presidential Elector nominees are selected through the state’s two political
parties, and Presidential Electors are selected based upon the results of the state’s popular
vote. See, e.g., O.C.G.A. § 21-2-134 (nomination of presidential electors); O.C.G.A. § 21-2-
172 (nomination of candidates by convention).
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Nor can the State claim that its prosecution is authorized by Congress’ limited
delegation to the States, through Section 5 of the Electoral Count Act (“ECA”),3 the
opportunity for its judicial process to conclusively resolve disputes over presidential
electors if those disputes are finally adjudicated by the Safe Harbor date (six days before
presidential electors are required to meet and vote). See 3 U.S.C §§ 5, 15. At the time of
the conduct charged by the prosecution in its Indictment, the ECA provided that the
Presidential Electors of each State must meet and give their votes on the first Tuesday
after the second Wednesday in December next following their appointment at a place
designated by the law of each State. See 3 U.S.C. § 7 (2020). The first Tuesday after the
second Wednesday in 2020 was December 14, 2020.4

The ECA’s Safe Harbor provision in Section 5 also provided that if a State has an
adjudicative process for deciding a dispute over who are the valid of presidential electors,
and that tribunal makes a final determination at least six (6) days before the date of the
meeting of the electors, that final determination “shall be conclusive and shall govern in
the counting of the electoral votes as provided in the Constitution, and as hereinafter
regulated, so far as the ascertainment of the electors appointed by such State is

concerned.” 3 U.S.C. § 5(2020).5

3The U.S. Supreme Court has recognized that Section 5 of the ECA “creates a “safe harbor”
for a State insofar as congressional consideration of its electoral votes is concerned.” Bush
v. Palm Beach Cnty. Canvassing Bd., 531 U.S. 70, 77 (2000).

4 https://www.timeanddate.com/calendar/?year=2020.
5 As the U.S. Supreme Court has observed:

The 3 U. S. C. § 5 [safe harbor] issue is not serious. That provision sets
certain conditions for treating a State’s certification of Presidential electors
as conclusive in the event that a dispute over recognizing those electors
must be resolved in the Congress under 3 U. S. C. § 15. Conclusiveness
requires selection under a legal scheme in place before the election, with
results determined at least six days before the date set for casting electoral
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Pursuant to Section 5 of the ECA, the Georgia legislature created a judicial process
to adjudicate disputed regarding presidential electors. See O.C.G.A. §§ 21-2-520 et seq.
On December 4, 2020, the President of the United States and Mr. Shafer, as an elector,
filed a judicial action challenging the proper slate of presidential electors in that election
pursuant to the provisions of O.C.G.A. §§ 21-2-520 et seq., Trump et al. v. Raffensperger
et al., case # 2020CV343255 (Super. Ct. Fulton Cnty. 2020) (Georgia election contest).
That court, however, failed to make any determination of the controversy or contest,
much less a final one, by December 8, 2020, the Safe Harbor date.

In light of the state court’s failure to make a final determination of the election
contest by the ECA’s Safe Harbor date, the contingent Georgia Republican Presidential
Electors followed the requirements of the Constitution and the ECA by meeting on
December 14, 2020, and casting and certifying their contingent votes. During the
meeting, counsel for the President of the United States stated to everyone in attendance:

Yes. We're -- we're conducting I this as -- as Chairman Shafer said, we're

conducting this because the contest of the election in Georgia is ongoing.

And so we continue to contest the election of the electors in Georgia. And so

we're going to conduct this in accordance with the Constitution of the

United States, and we're going to conduct the electorate today similar to
what happened in 1960 in Hawaii.

votes. But no State is required to conform to § 5 if it cannot do that (for
whatever reason); the sanction for failing to satisfy the conditions of § 5 is
simply loss of what has been called its "safe harbor." And even that
determination is to be made, if made anywhere, in the Congress.

Bush v. Gore, 531 U.S. 98, 130 (2000) (Souter, J., dissenting) (emphasis added). The
Supreme Court of Florida, on the remand from the U.S. Supreme Court from its order
directing a county Circuit Court to tabulate 9,000 contested ballots from the 2000 general
election by hand, noted its concern that an expansive ruling would “substantially
rewrite[e] the Code after the election, in violation of article 11, section 1, clause 2 of the
United States Constitution and 3 U.S.C. § 5 (1994).” Gore v. Harris, 773 So. 2d 524, 526
(Fla. 2000) (per curiam) (emphasis added).
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See Transcript of Dec. 14, 2020 Republican Presidential Elector Meeting (attached hereto
as Exhibit A).

Because the court did not make a final determination of the Georgia presidential
election contest by the Safe Harbor date of December 8, 2020, the State was divested of
any further authority or jurisdiction over the presidential elector dispute or the contingent
Presidential Electors by the plain language of the ECA. On that date, all authority and
jurisdiction over the Presidential Elector certificates or returns, and any determination
regarding which slate of Electors were the legally appointed Electors, was exclusively
transferred back to Congress by the Twelfth Amendment and the ECA’s express terms.
See 3 U.S.C. §§ 5, 15; see also Bush, 531 U.S. at 130. At that point, all authority to
adjudicate disputes about valid presidential electors was exclusively Congress’, see 3
U.S.C. §§ 5, 15, and through the ECA, Congress made plain that more than one slate of
presidential elector ballots from a state can be executed and sent to Congress for its
consideration in adjudicating that dispute on January 6. 3 U.S.C § 15 (describing the rules
for counting “more than one return or paper purporting to be a return from a State”)
(emphasis added).®

As applied to the 2020 presidential election in Georgia, under the specific terms of
the ECA, neither the Republican nor the Democrat presidential electors could claim that
they had been declared the valid presidential electors by the State’s adjudicative process

because the judicial challenge to the election had not been finally decided by the ECA’s

6 That is not to suggest that the State judicial contest would be moot if not decided by the
safe harbor date. As the example from Hawaii in 1960 shows, when such a judicial
challenge is finally adjudicated even past the safe harbor date, those results can be
transmitted to Congress for its consideration; it simply does not have the conclusive effect
that a final determination by the safe harbor date would have under the ECA. See 3 U.S.C.

88 5, 15.
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Safe Harbor date (December 8, 2020). See 3 U.S.C. §§ 5, 15. As such, the ECA expressly
allowed both presidential elector ballots to be sent to Congress, and Congress was not
required to give either ballot the presumption of validity. See 3 U.S.C. §§ 5, 15. Per force,
Congress’ delegation to the States to allow them to attempt, in the first instance, to resolve
disputes regarding presidential electors if and only if they can do so by a final judicial
decision on or before the Safe Harbor date does not and cannot provide the State with any
authority or jurisdiction to bring its indictment against Mr. Shafer or the other
Presidential Electors. Indeed, the Indictment is entirely in derogation of this clear federal
authority.

In sum, because Presidential Electors were created by the U.S. Constitution, the
State has no original or residual power over them and must ground its authority to bring
this Indictment in an express grant of authority from the Constitution or federal law —
and it simply has not done so and cannot do so here. As such, pursuant to the Supremacy
Clause, the State is without any authority to prosecute the actions for which it has indicted

Mr. Shafer, and the indictment must be dismissed.”

7 Because the State lacks authority under the Supremacy Clause to bring this Indictment,
the Georgia courts similarly lack authority and jurisdiction to adjudicate this
constitutionally barred prosecution. “The requirement that jurisdiction ‘be established as
a threshold matter ‘spring[s] from the nature and limits of the judicial power’ ... and is
‘inflexible and without exception.”” Stillwell v. Topa Ins. Co., 363 Ga. App. 126, 129 (2022)
(quoting Steel Co. v. Citizens for a Better Env't, 523 U. S. 83, 94-95 (1998) (Scalia, J.)
(other citations and quotations omitted). Jurisdiction is a question of law. See Smith v.
Millsap, 364 Ga. App. 162, 163 (2022) (citing In re Estate of Cornett, 357 Ga. App. 310,
313 (2020)).“[1I]t is always the duty of a court to inquire into its jurisdiction.”” Gutierrez
v. State, 290 Ga. 643, 644 (2012) (emphasis added) (quoting State v. Watson, 239 Ga.
App. 482, 483—484 (1999)) “[TThe jurisdiction of the courts of Georgia... derives from
the constitutional and statutory law of this state.” Rivera v. Washington, 298 Ga. 770,
775 (2016) (quoting Turner v. Giles, 264 Ga. 812, 812 (1994)). Jurisdiction “refers to the
types of cases the court can hear and decide.”” In re Jud. Qualifications Comm'n Formal
Advisory Opinion No. 239, 300 Ga. 291, 293 (2016) (quoting Wallace v. Wallace, 225 Ga.
102, 111 (1969)). It is “the power of a court to render a binding judgment in the case.”
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2. Because the Election of the President of the United States is
Inseparably Connected to the Function of the National Government,
the Supremacy Clause Bars the State’s Criminal Indictment

More generally, the U.S. Supreme Court has held that states cannot use their

criminal law to interfere with actions that are inseparably connected to the functioning of
the national government. The election of the President and Vice President through
Presidential Electors plainly falls in this category: “The power [of Congress] to judge of
the legality of the [electoral] votes is a necessary consequent of the power to count. The
existence of this power is of absolute necessity to the preservation of the Government.
The interests of all the States in their relations to each other in the Federal Union
demand that the ultimate tribunal to decide upon the election of President should be
[Congress], in which the States in their federal relationships and the people in their
sovereign capacity should be represented.” Bush v. Gore, 531 U.S. at 155 (internal
quotations and citations omitted) (emphasis added); see also Burroughs, 290 U.S. at 545
(“[P]residential electors . . . exercise federal functions under, and discharge duties in

virtue of authority conferred by, the Constitution of the United States. The President is

vested with the executive power of the nation. The importance of his election and the

Boca Petroco, Inc. v. Petroleum Realty 1I, LLC, 292 Ga. App. 833, 838 (2008) (quoting
Williams v. Fuller, 244 Ga. 846, 849 (1979)). “It is well established that jurisdiction over
a party must be established before the court can enter any ruling binding the party or the
ruling is declared null and void.” Crispin v. State, 360 Ga. App. 485, 489—490 (2021)
(quoting Jones v. Isom, 223 Ga. App. 7, 9 (1996), overruled in part on other grounds,
Giles v. State Farm Mut. Ins. Co., 330 Ga. App. 314 (2014)). “[W]hen a court has no
jurisdiction over a matter, it has no power to hear that matter.”” Rodericus v. State, 269
Ga. App. 665, 666 (2004) (quoting Foskey v. State, 232 Ga. App. 303, 304 (1998)). The
concept of jurisdiction “prevents courts from abusing all persons by hearing matters
which should properly be decided in another court or proceeding...” Id. (quoting Foskey,
at 304).
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vital character of its relationship to and effect upon the welfare and safety of the whole
people cannot be too strongly stated.”) (internal citation omitted) (emphasis added).

In its response to a similar Supremacy Clause argument made by Co-Defendant
Chesebro, the State claims that the Supremacy Clause cannot bar its prosecution because
Mr. Chesebro was not a federal officer. See State Response to Chesebro Motion to Dismiss
on Supremacy Clause at 2-3. But this argument fully misses the mark — the test for
whether state criminal prosecution is generally barred by the Supremacy Clause does not
turn on whether the person the State is seeking to prosecute is a federal officer at all.
Instead, it turns on whether the subject matter in which the State is interfering is so
closely connected to the functioning of the federal government that only the federal
government may be involved in it. See U.S. ex rel. Noia v. Fay, 300 F.2d 345, 354-55 (2d
Cir. 1962), aff'd sub nom. Fay v. Noia, 83 S. Ct. 822 (1963) (noting Supreme Court has
barred State prosecutions where the State court had “no jurisdiction to entertain an action
so inseparably connected with the functioning of the National Government.”)

The seminal case on this general Supremacy Clause bar of state criminalization in
federal governmental matters is In re Loney, 134 U.S. 372, 376 (1890). In that case, a
regular citizen — not a federal officer — was charged with perjury under Virginia state law
for testimony that he gave in a contest that Congress was adjudicating as to which of two
candidates for Congress it was going to seat from a certain district in Virginia. The
Supreme Court held that the State of Virginia had no jurisdiction or authority to charge
Mr. Loney under state criminal law because he was testifying pursuant to federal law
about a matter exclusively within the purview of Congress and, therefore, of the federal
government. In so holding, the Court noted that the state governments cannot be allowed

to interfere in or impede these federal government processes because they may be
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motivated by the preferences of “a disappointed suitor or contestant” or “instigated by
local passion or prejudice.” Id. at 375. The Supreme Court, therefore, barred the state’s
criminal prosecution of Mr. Loney on Supremacy Clause grounds.

Like Mr. Loney, Mr. Shafer is not subject to state authority or jurisdiction for
actions he took as a Presidential Elector, which are wholly within the authority of the
national government (Congress). As in Loney, Congress in this case was adjudicating a
dispute that under the Constitution that was solely within its jurisdiction (a post Safe
Harbor dispute regarding the valid slate of Presidential Electors). Like Mr. Loney, Mr.
Shafer took actions expressly allowed under and pursuant to federal law — the executing
and sending of contingent presidential ballots to Congress pursuant to the Constitution
and the ECA. As in Loney, Mr. Shafer’s actions were inseparably connected to the
functioning of the national government, i.e., the election of the President and Vice
President. For the same reasons expressed by the Supreme Court in Loney and its
progeny, the State has no authority to involve itself — through criminalization or otherwise
— in this exclusively federal process. See also In re Waite, 81 F. 359, 372 (N.D. Iowa 1897)
(state criminal laws not applicable to a pension examiner appointed under the laws of the
United States for acts done in connection with his duties as examiner); State of Ohio v.
Thomas, 173 U.S. 276, 283 (1899) (holding that state had no authority to apply its
criminal laws to the director of a national soldiers’ home in Ohio because he was acting
on federal authority and “/u/nder such circumstances the police power of the state has
no application.”); cf. In re Neagle, 135 U.S. at 99 (federal officer responsible for
protecting federal judge who killed a man in the line of duty was released pretrial from
state charges because he was acting under the authority of the law of the United States

and, therefore, not liable to answer in the courts of California for murder charges).
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B. The State’s Indictment of Mr. Shafer’s Alleged Conduct Is Preempted By
Federal Law

Pursuant to the Supremacy Clause, State law cannot “limit the extent to which
federal authority can be exercised.” Bivens v. Six Unknown Named Agents of Fed. Bureau
of Narcotics, 403 U.S. 388, 395 (1971) (citing In re Neagle, 135 U.S. 1 (1890)). The
functioning of the United States Electoral College and its Presidential Electors is governed
by the United States Constitution and the federal ECA, 3 U.S.C. §§ 1 et seq.8 “Congress has
the final authority over federal elections.” Oregon v. Mitchell, 400 U.S. 112, 125 (1970).
“[TThe constitutional structure... allows the States but a limited role in federal elections,
and maintains strict checks on state interference with the federal election process.” U.S.
Term Limits, Inc., 514 U.S. at 822.

As the Court of Appeals has recognized, “the subject matter jurisdiction of state
courts can be preempted by federal law under the Supremacy Clause of the United States
Constitution.” Bobick v. Cmty. & S. Bank, 321 Ga. App. 855, 866 (2013) (citing U.S.

Const., Art. 6, Cl. 2; Norton v. North Ga. Foods, 211 Ga. App. 684, 685—687 (1994)).9

8 The ECA was passed in 1887 and was not amended by Congress until 2022. The version
of the ECA in place in 2020, which governs this case, is attached hereto as Exhibit C.

9 The law recognizes several types of preemption, including structural, field, and conflict
preemption. Structural preemption occurs when the Constitution commits authority
over a subject to the federal government alone, foreclosing a role for states and localities.
“Structural preemption may have a clear textual basis, such as the exclusive federal
authority over patent, copyright, and bankruptcy, or it may draw on the structure and
relationships created by the Constitution.” See, e.g., Clare Huntington, The Constitutional
Dimension of Immigration Federalism, 61 Vand. L. Rev. 787, 808—09 (2008) (discussing
structural preemption) (internal citations omitted). Under field preemption, “States are
precluded from regulating conduct in a field that Congress, acting within its proper
authority, has determined must be regulated by its exclusive governance.” Arizona v.
United States, 567 U.S. 387, 399 (2012) (internal citation omitted). Field preemption can
occur in one of two ways: (1) when the intent to completely displace a state law can be
inferred from a framework of regulation “so pervasive . . . that Congress left no room for
the States to supplement it,” id.; or (2) where there is a “federal interest . . . so dominant
that the federal system will be assumed to preclude enforcement of state laws on the same
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There are several types of federal preemption that apply in this case. As discussed above,
the State’s indictment is structurally preempted by the Constitution. Federal law also
preempts the State’s Indictment.

1. Field Preemption

Federal field preemption exists in any area “in which federal legislation is
especially pervasive or the federal interest is ‘so dominant that the federal system will be
assumed to preclude enforcement of state laws on the same subject...”” Smith v. Mitchell
Const. Co., 225 Ga. App. 383, 384—85, 481 S.E.2d 558, 560 (1997) (quoting Fidelity
Federal Sav. & Loan Ass'n v. de la Cuesta, 458 U.S. 141, 152—153 (1982)). The doctrine
“ousts a State or other governmental entity from the exercise of police power in an area
in which the power of federal government is, by law or by implication, preeminent.”
Cont'l PET Techs., Inc. v. Palacias, 269 Ga. App. 561, 562 (2004) (emphasis added)
(citing Owen v. City of Atlanta, 157 Ga. App. 354, 356 (1981)) (describing field
preemption). Field preemption applies here because Congress’ regulation of and over the
casting, collection, adjudication, and counting of presidential elector ballots and
purported presidential elector ballots is comprehensive. Indeed, the ECA has been

described as so “detailed” and “comprehensive” that even federal courts should be

subject.” Id. Conflict preemption is exactly as it sounds: when state law conflicts with
federal law, state law is preempted. Id. Like field preemption, conflict preemption can
also occur in two ways: (1) when compliance with both federal and state regulations is
impossible, id. (internal citations omitted); and (2) “where the challenged state law stands
as an obstacle to the accomplishment and execution of the full purposes and objectives of
Congress.” Id. (internal citations omitted). All three of these types of preemption apply
in this case.
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divested of jurisdiction to interfere with Congress’ authority to adjudicate and count
presidential elector ballots. Bush, 531 U.S. at 155.1°

Field preemption also applies because the federal interest here is so dominant that
the exclusion of any state law must be presumed. “The power [of Congress] to judge of the
legality of the [electoral] votes is a necessary consequent of the power to count. The
existence of this power is of absolute necessity to the preservation of the Government.
The interests of all the States in their relations to each other in the Federal Union
demand that the ultimate tribunal to decide upon the election of President should be
[Congress], in which the States in their federal relationships and the people in their
sovereign capacity should be represented.” Id. (internal quotations and citations omitted)
(emphasis added); see also Burroughs, 290 U.S. at 545 (“[P]residential electors . . .
exercise federal functions under, and discharge duties in virtue of authority conferred by,
the Constitution of the United States. The President is vested with the executive power of
the nation. The importance of his election and the vital character of its relationship to

and effect upon the welfare and safety of the whole people cannot be too strongly stated.)

10 The legislative history of the ECA clarifies its intent to give Congress alone the power to
resolve such disputes:

The two Houses are, by the Constitution, authorized to make the count of
electoral votes. They can only count legal votes, and in doing so must
determine, from the best evidence to be had, what are legal votes....

* ¥ K KK

The power to determine rests with the two houses, and there is no other
constitutional tribunal.

531 U.S. at 154 (quoting H.R. Rep. No. 1638, 49th Cong., 1st Sess., 2 (1886) (report
submitted by Rep. Caldwell, Select Committee on the Election of President and Vice—
President)) (emphasis added); see generally Stephen A. Siegel, The Conscientious
Congressman’s Guide to the Electoral Count Act of 1887, 56 Fla. L. Rev. 541 (2004)
(Siegel) (describing in detail the comprehensive provisions of the ECA, their application,
and their legislative history).
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(internal citation omitted) (emphasis added); see also In re Loney, 134 U.S. at 376,
(holding states cannot use state criminal laws to interfere with Congress’ adjudication of
a dispute over who was the correct Congressman to be seated because that function is so
inseparably connected to the functioning of the national government).

2. Conflict Preemption

Federal conflict preemption applies when there is a conflict between federal and
state law such that compliance with both federal and state regulations is impossible
and/or where the challenged state law obstructs the full purposes and objectives of
Congress. See, e.g., Parks v. Hyundai Motor Am., Inc., 294 Ga. App. 112, 113 (2008)
(explaining conflict preemption); see also Arizona v. United States, 567 U.S. 387, 398
(2012) (describing conflict preemption). Conflict preemption plainly applies here. The
prosecution alleges in its Indictment that conduct expressly permitted under the
Constitution and the ECA (executing and sending a contingent slate of presidential elector
ballots to Congress for its adjudication on January 6) is allegedly criminal under State
law. It charges in its Indictment that the defendants allegedly conspired to change the
outcome of the November 3, 2020 United States presidential election. See Indictment, p.
14. It states in its Indictment that Mr. Shafer and the other contingent Georgia Republican
Presidential Elector defendants with allegedly creating “false Electoral College
documents... on December 14, 2020,” and “transmit[ing] the votes to the President of the
United States Senate [and] the Archivist of the United States...” Indictment, p. 17
(emphasis added). It furthermore alleges that, on December 14, 2020, Mr. Shafer and the
other contingent Presidential Elector defendants allegedly “held themselves out” as
Presidential Electors “with intent to mislead the President of the United States Senate,

the Archivist of the United States...” Id. at 40 (emphasis added). As of that date, however,
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Section 15 of the ECA specifically anticipated and allowed the submission of more than
one slate of presidential elector ballots from a State:

Congress shall be in session on the sixth day of January succeeding every
meeting of the electors. The Senate and House of Representatives shall meet
in the Hall of the House of Representatives at the hour of 1 o'clock in the
afternoon on that day, and the President of the Senate shall be their
presiding officer. Two tellers shall be previously appointed on the part of
the Senate and two on the part of the House of Representatives, to whom
shall be handed, as they are opened by the President of the Senate, all the
certificates and papers purporting to be certificates of the
electoral votes, which certificates and papers shall be opened,
presented, and acted upon in the alphabetical order of the States,
beginning with the letter A; and said tellers, having then read the same in
the presence and hearing of the two Houses, shall make a list of the votes as
they shall appear from the said certificates; and the votes having been
ascertained and counted according to the rules in this subchapter provided,
the result of the same shall be delivered to the President of the Senate, who
shall thereupon announce the state of the vote, which announcement shall
be deemed a sufficient declaration of the persons, if any, elected President
and Vice President of the United States, and, together with a list of the votes,
be entered on the Journals of the two Houses. Upon such reading of any
such certificate or paper, the President of the Senate shall call for objections,
if any. Every objection shall be made in writing, and shall state clearly and
concisely, and without argument, the ground thereof, and shall be signed by
at least one Senator and one Member of the House of Representatives before
the same shall be received. When all objections so made to any vote or paper
from a State shall have been received and read, the Senate shall thereupon
withdraw, and such objections shall be submitted to the Senate for its
decision; and the Speaker of the House of Representatives shall, in like
manner, submit such objections to the House of Representatives for its
decision; and no electoral vote or votes from any State which shall have been
regularly given by electors whose appointment has been lawfully certified to
according to section 6 of this title from which but one return has been
received shall be rejected, but the two Houses concurrently may reject the
vote or votes when they agree that such vote or votes have not been so
regularly given by electors whose appointment has been so certified. If
more than one return or paper purporting to be a return from a
State shall have been received by the President of the Senate,
those votes, and those only, shall be counted which shall have been regularly
given by the electors who are shown by the determination mentioned in
section 5 of this title to have been appointed, if the determination in said
section provided for shall have been made, or by such successors or
substitutes, in case of a vacancy in the board of electors so ascertained, as
have been appointed to fill such vacancy in the mode provided by the laws
of the State; but in case there shall arise the question which of two or more
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of such State authorities determining what electors have been appointed, as
mentioned in section 5 of this title, is the lawful tribunal of such State, the
votes regularly given of those electors, and those only, of such State shall be
counted whose title as electors the two Houses, acting separately, shall
concurrently decide is supported by the decision of such State so authorized
by its law; and in such case of more than one return or paper
purporting to be a return from a State, if there shall have been no
such determination of the question in the State aforesaid, then those votes,
and those only, shall be counted which the two Houses shall concurrently
decide were cast by lawful electors appointed in accordance with the laws of
the State, unless the two Houses, acting separately, shall concurrently
decide such votes not to be the lawful votes of the legally appointed electors
of such State. But if the two Houses shall disagree in respect of the counting
of such votes, then, and in that case, the votes of the electors whose
appointment shall have been certified by the executive of the State, under
the seal thereof, shall be counted. When the two Houses have voted, they
shall immediately again meet, and the presiding officer shall then announce
the decision of the questions submitted. No votes or papers from any other
State shall be acted upon until the objections previously made to the votes
or papers from any State shall have been finally disposed of.

3 U.S.C. § 15 (2020) (emphasis added).* In other words, the ECA made clear that the
submission of more than one presidential elector ballot to Congress from a State was
permissible, even expected. And yet the State’s Indictment criminalizes these very

actions called for and permitted by the ECA. 12

11 See generally Declaration of Professor Todd Zywicki (attached hereto as Exhibit B)
(describing the ECA, the Hawaii precedent, and applicable Georgia election law) and
Supplemental Declaration of Professor Todd Zywicki (attached hereto as Exhibit D)
(same).

12 See generally Edward B. Foley, Preparing for A Disputed Presidential Election: An
Exercise in Election Risk Assessment and Management, 51 Loy. U. Chi. L.J. 309, 345
(2019) (“[W]hile state and federal courts may play significant roles in shaping the
dynamics of a dispute that reaches Congress, by declaring who is the lawful winner of the
state's popular vote and which slate of presidential electors the state's governor must
certify as authoritative, ultimately neither the state nor federal judiciary can prevent a
party's slate of presidential electors from purporting to meet on December 14 and acting
as if they can cast the state's electoral votes--even if those individuals lack any indicia of
authority under state law. As long as these individuals do meet and do purport to send
their electoral votes to the President of the Senate, then even the intervention of the
Supreme Court cannot stop a dispute regarding a state's electoral votes from reaching
Congress.”) (emphasis added).

_20_



%

“[A] ‘State may not prohibit the exercise of rights which the federal Acts protect.
United Mine Workers of Am. v. Arkansas Oak Flooring Co., 351 U.S. 62, 75 (1956)
(emphasis added) (citing Weber v. Anheuser-Busch, Inc., 348 U.S. 468, 474 (1955);
Garner v. Teamsters Union, 346 U.S. 485, 494 (1953)). The Georgia Supreme Court has
furthermore held that “/t]Jo punish a person because he has done what the law plainly
allows him to do is a due process violation of the most basic sort...”” Taylor v. State, 315
Ga. 630, 639 (2023) (emphasis added) (quoting Bordenkircher v. Hayes, 434 U.S. 357,
363 (1978) (citing Corbitt v. New Jersey, 439 U.S. 212, 221-225 (1978); North Carolina
v. Pearce, 395 U.S. 711, 725 (1969)).

Former Section 15 of the ECA expressly anticipates that Congress will receive
“more than one” and “all” returns or certificates and purported returns or certificates
from Presidential Electors in a State for Congress, in its sole authority, to adjudicate. Mr.
Shafer and the other Georgia Republican contingent Presidential Electors were therefore
authorized by federal law to meet, cast their votes, certify their votes and transmit their
votes to Congress. The U.S. Supreme Court itself recognized identical conduct by past
Presidential Electors with ostensible approval:

[I]n 1960, Hawaii appointed two slates of electors and Congress chose to

count the one appointed on January 4, 1961, well after the Title 3 deadlines.

See Josephson & Ross, Repairing the Electoral College, 22 J. Legis. 145,

166, n. 154 (1996)...

Republican electors were certified by the Acting Governor on November 28,

1960. A recount was ordered to begin on December 13, 1960. Both

Democratic and Republican electors met on the appointed day to cast their

votes. On January 4, 1961, the newly elected Governor certified the

Democratic electors. The certification was received by Congress on January

6, the day the electoral votes were counted. Josephson & Ross, 22 J. Legis.,

at 166, n. 154.

Bush, 531 U.S. at 127 (Stevens, J., dissenting) (emphasis added).
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Conflict preemption also applies because the State’s attempt to prohibit the
submission of contingent or “purported” presidential electoral ballots to Congress
through criminalizing those actions plainly obstructs Congress’ objectives and purposes
as expressed in the ECA. Again, the ECA is plain that Congress is to receive both
presidential elector ballots and contingent or purported presidential electoral ballots so
that it can exercise its exclusive authority to adjudicate the valid ballot after the State has
missed its opportunity to make that decision by failing to issue a final judicial decision on
or before the Safe Harbor date. See 3 U.S.C. §§ 5, 15. The State, however, is attempting to
obstruct, through criminal prosecution, Congress’ right and ability to receive and
adjudicate contingent or purported presidential elector ballots by criminalizing them. The
State’s Indictment plainly and directly obstructs Congress’ objectives and purposes

(indeed, its exclusive authority) under the ECA, and its Indictment is preempted. 13

13 In its Response to Co-Defendant Chesebro’s preemption argument, the State claims
that “the federal statutes that direct how Congress counts electoral college votes are
fundamentally unrelated to Georgia’s criminal statutes that prohibit fraud and harmful
lies to departments and agencies of the state government, and they serve entirely different
functions.” See State Response to Chesebro Motion to Dismiss on Supremacy Clause at
4. Itis difficult to understand at this stage in the proceedings how the State can make this
statement or its preemption arguments with a straight face. First, as discussed herein,
the Constitution itself preempts any role for State criminal prosecution here. Second, as
explained in detail herein (and in prior pleadings that the State has received), the State is
criminalizing actions here — the execution and sending of contingent presidential elector
ballots to Congress — that are expressly permitted by the governing federal law. Worse,
the State is inserting its criminal laws into this area in which Congress alone has the
adjudicative power over the validity of presidential elector ballots in a way that, if allowed,
would usurp Congress’ sole authority to adjudicate presidential elector ballots and
directly obstruct Congress’ right and ability to receive the ballots it has expressly allowed
to be sent to it by making those actions criminal under state law. In essence,
notwithstanding the plan language of the ECA to the contrary, the State is asserting that,
despite missing the ECA’s Safe Harbor deadline, the State nonetheless still gets to decide
for Congress who the valid presidential electors for the State of Georgia are, and based
upon the DA’s individual, post hoc determination of that question, prevent Congress from
receiving the multiple ballots it has authorized under the ECA by criminalizing the
execution and sending of them to Congress by the side the District Attorney decides “lost”
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C. As a Federal Officer, Mr. Shafer Has Official Immunity

Federal officers are immune from state prosecution if (1) the officer “was
authorized to do [what he did] by the law of the United States,” (2) whether “it was his
duty to do [it] as [an officer] of the United States,” and whether (3) “in doing that act he
did no more than what was necessary and proper for him to do.” Denson v. United States,
574 F.3d 1318, 1346—47 (11th Cir. 2009) (quoting In re Neagle, 135 U.S. 1, 57) (1890)).
“Although setting out three distinct questions for analysis, at bottom, Neagle stands for
the proposition that an officer of the United States cannot be held in violation of state law
while simultaneously executing his duties as prescribed by federal law.” Id. at 1347.

Here, the Indictment charges Mr. Shafer with conduct relating to the exercise of
his federal officer duties as a contingent Presidential Elector in the 2020 presidential
election. As set forth in greater detail in Sections I.A. and I.B., the office of Presidential
Elector is created by the Constitution, Mr. Shafer was specifically authorized by federal
law to take the actions that he took, and he did no more than was necessary to fulfill his

federal obligations. See Denson, 574 F.3d at 1346—47. Additionally, Mr. Shafer not only

the election. This is most decidedly not the law. Once the State has missed the Safe
Harbor date, as Georgia did in 2020, neither set of presidential electors can be deemed
the “winners” or the “losers” by any branch of the State government — not the courts, not
the legislature, and not the executive (including the District Attorney). After a State
misses its opportunity to decide the question under the Safe Harbor, only Congress has
any power or authority to decide who the State’s valid presidential electors are — and it
does that on January 6. Until then, neither contingent slate of presidential electors is a
winner or a loser as a matter of law, and the District Attorney certainly has no authority
(and can point to no authority) that would allow or empower her office to simply deem
one side the “winner” on some random date before January 6 and declare all others fake
and fraudulent, which is exactly what the District Attorney has done here. Only Congress
can say, after the Safe Harbor, who are the winners, and no branch of the State
government has any power to criminalize the process of sending Congress the information
that it has expressly said through the ECA that it will receive and consider in adjudicating
that dispute (contingent presidential elector ballots). In short, a clearer case for federal
preemption (structural, field, and conflict) is hard to imagine.
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subjectively believed his actions were justified, but his belief was objectively reasonable.
As set forth in Sections I.A. and I.B., Mr. Shafer’s actions were specifically authorized by
federal law, and Mr. Shafer reasonably relied on the only existing legal precedent (1960
Hawaii) and on specific legal advice that his actions were legal and constitutional.

D. The Alleged Offenses With Which Mr. Shafer is Charges Are Alleged
Offenses Against the United States

Georgia law also compels dismissal of the State’s charging of conduct by persons
pursuant to the United States Constitution and the ECA as alleged crimes under State law.
The Georgia Supreme Court has expressly ruled that “/wJhen a crime is committed
against the public justice of the United States, the party charged therewith is to be
indicted and prosecuted therefor in the courts of the United States, and not in the courts
of the state.” Ross v. State, 55 Ga. 192, 194 (1875) (emphasis added). In Ross, the Supreme
Court considered the question of “whether the state court had concurrent jurisdiction
with the federal courts for the trial of the alleged offense, or whether the federal courts
had the exclusive jurisdiction for the trial thereof.” Id. at 193 (emphasis added). The Court
concluded that it was error for the trial court to deny the defendant’s motion to quash the
indictment of the defendant for an alleged false oath before a United States commissioner.
Id. at 194.

The plain language of the prosecution’s Indictment demonstrates that, as with the
prosecution in Ross, the State is attempting to prosecute alleged offenses against the
United States and its officers as alleged crimes under Georgia law. The prosecution lacks
any and all authority to bring such charges in State court. The District Attorney’s Office’s
indictment and prosecution of persons for performing duties under the United States

Constitution and federal law is an improper an unlawful prosecutorial overreach.
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As with the alleged offense in Ross, the federal government and federal courts
possess exclusive jurisdiction over the offenses in this case which expressly involves the
voting of U.S. Presidential Electors and members of the Electoral College. For the same
reasons, the State lacks authority to pursue these charges and this Court lacks jurisdiction
to enter any judgment in a case involving charges alleging injury to the United States and
federal officers. “[TThere can be no criminal prosecution initiated in any State court for
that which is merely an offence against the general government.” Tennessee v. Davis,
100 U.S. 257, 271 (1880) (emphasis added). The prosecution’s charges against Mr. Shafer
and others acting pursuant to the U.S. Constitution and the ECA are barred by the
Supremacy Clause, and the charges must be dismissed.

E. The Charges Are Unconstitutional As Applied and Are Barred.

“[D]ue process bars courts from applying a novel construction of a criminal statute
to conduct that neither the statute nor any prior judicial decision has fairly disclosed to
be within its scope...” United States v. Lanier, 520 U.S. 259, 265 (1997) (citing Marks v.
United States, 430 U.S. 188, 191-192 (1977); Rabe v. Washington, 405 U.S. 313 (1972)
(per curiam); Bouie v. City of Columbia, 378 U.S. 347, 353-354 (1964)). The Georgia
Supreme Court has likewise held that:

In the context of a law which criminalizes certain behavior, due process

requires that the law give a person of ordinary intelligence fair warning of

the specific conduct which is forbidden or mandated; such a law may be

challenged on the basis of vagueness if it fails to provide such notice or if

the statute authorizes and encourages arbitrary and discriminatory

enforcement.

Pitts v. State, 293 Ga. 511, 514 (2013) (citing Braley v. City of Forest Park, 286 Ga. 760,

[113

762 (2010); Santos v. State, 284 Ga. 514, 514—515 (2008)). “[D]ue process requires that

criminal statutes give sufficient warning to enable individuals to conform their conduct

_25_



to avoid that which is forbidden...”” Johnson v. Athens-Clarke Cnty., 272 Ga. 384, 385
(2000) (quoting Hall v. State, 268 Ga. 89, 92 (1997)). “Sufficient warning” means “fair
notice’ that by engaging in such conduct, one will be held criminally responsible.”” Id.
(quoting Hall, at 92). A law may be unconstitutionally vague not only where its provisions
are ambiguous, but also “if it ‘impermissibly delegates basic policy matters to policemen,
judges, and juries for resolution on an ad hoc and subjective basis, with the attendant
dangers of arbitrary and discriminatory applications.” Thelen v. State, 272 Ga. 81, 82
(2000) (citing Satterfield v. State, 260 Ga. 427, 428 (1990); Hall, at 93; Bullock v. City
of Dallas, 248 Ga. 164, 166 (1981); Dupres v. City of Newport, 978 F. Supp. 429, 433
(D.R.I. 1997)). In addition to the due process right to fair warning, the rule of lenity

[113

requires, that “a fair warning should be given to the world in language that the common

29

world will understand, of what the law intends to do if a certain line is passed.”” Bittner v.
United States, 143 S. Ct. 713, 725 (2023) (quoting McBoyle v. United States, 283 U.S. 25,
27 (1931); citing Connally v. General Constr. Co., 269 U.S. 385, 393 (1926); Wooden v.
United States, 595 U. S. ———,142 S. Ct. 1063, 1081-1084 (2022) (Gorsuch, J., concurring
in judgment)).

Pursuant to due process and principles of lenity, a statute may be invalid when
applied to one set of facts yet valid when applied to another set of facts. See Ayotte v.
Planned Parenthood of N. New England, 546 U.S. 320, 329 (2006) (quoting Dahnke—
Walker Milling Co. v. Bondurant, 257 U.S. 282, 289 (1921)). Stated otherwise, a statute
may be invalid as applied “when it operates to deprive an individual of a protected right

although its general validity as a measure enacted in the legitimate exercise of state power

is beyond question.” Boddie v. Connecticut, 401 U.S. 371, 379 (1971).

-26-



To the extent Mr. Shafer assisted in organizing the meeting of the nominee and
contingent 2020 Republican United States Presidential Elector for the State of Georgia
and in meeting with the Electors, Mr. Shafer was exercising his freedom of expression,
freedom of association and right to petition government for the redress of grievances
under the First Amendment of the Constitution of the United States, made applicable to
the States under the Fourteenth Amendment, and Article I, Section I, Paragraph IV of the
Constitution of the State of Georgia. See U.S. Const. Amend. I; Ga. Const. Art. I, § 1, 11V,
IX; Manhattan Cmty. Access Corp. v. Halleck, 139 S. Ct. 1921, 1928 (2019) (quoting U.S.
Const. Amend. XIV). One of the core purposes of the right to freedom of speech is “to
assure unfettered interchange of ideas for the bringing about of political and social

29

changes desired by the people.”” Lane v. Franks, 573 U.S. 228, 235-236 (2014) (quoting
Roth v. United States, 354 U.S. 476, 484 (1957)). The right “protects the free discussion
of governmental affairs. This of course includes discussions of candidates, structures and
forms of government, the manner in which government is operated or should be operated,

29

and all such matters relating to political processes.” Brown v. Hartlage, 456 U.S. 45, 52-
53 (1982) (quoting Monitor Patriot Co. v. Roy, 401 U.S. 265, 271—272 (1971)). It “has its
fullest and most urgent application precisely to the conduct of campaigns for political

29

office.”” Fed. Election Comm'n v. Cruz, 142 S. Ct. 1638, 1650 (2022) (quoting Monitor
Patriot Co., 401 U. S. at 272). Accord Equity Prime Mortg. v. Greene for Cong., Inc., 366
Ga. App. 207, 214 (2022) (quoting Eu v. San Francisco County Democratic Central
Committee, 489 U. S. 214, 223 (1989)). Freedom of speech is essential to democracy. See
Janus v. Am. Fed'n of State, Cnty., & Mun. Emps., Council 31, --- U.S. ---, 138 S. Ct. 2448,
2463 (2018) (citing Garrison v. Louisiana, 379 U.S. 64, 74—75 (1964)). In addition to

speech, the First Amendment “affords protection to symbolic or expressive conduct as
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well as to actual speech.” Virginia v. Black, 538 U.S. 343, 358 (2003) (citing R.A.V. v.
City of St. Paul, Minn., 505 U.S. 377, 382 (1992); Texas v. Johnson, 491 U.S. 397, 414
(1989); United States v. O'Brien, 391 U.S. 367, 376—377 (1968); Tinker v. Des Moines
Independent Community School Dist., 393 U.S. 503, 505 (1969)); see also State v.
Fielden, 280 Ga. 444, 445 (2006).

The right to freedom of association “encompasses a political party’s decisions
about the identity of, and the process for electing, its leaders.” Eu v. San Francisco County
Democratic Central Committee, 489 U. S. 214, 229 (1989) (citing Democratic Party of
United States v. Wisconsin ex rel. La Follette, 450 U.S. 107 (1981); Cousins v. Wigoda,
419 U.S. 477 (1975); Tashjian v. Republican Party of Connecticut, 479 U.S. 208, 235-236
(1986)). “An association must merely engage in expressive activity that could be impaired
in order to be entitled to protection.” Boy Scouts of Am. v. Dale, 530 U.S. 640, 655 (2000).

Mr. Shafer possessed no fair notice that, in acting as a contingent Presidential
Elector for the Georgia Republican Party, he would be held criminally responsible under
the laws of the State of Georgia. See Johnson, 272 Ga. at 385 (quoting Hall, 268 Ga. at
92). To the contrary, in relation to all of the conduct alleged by the prosecution in its
Indictment, Mr. Shafer followed the political precedent of the 1960 general election in the
State of Hawaii, recognized by the U.S. Supreme Court in Bush v. Gore. In the more than
60 years since the 1960 United States presidential election, no judicial or law enforcement
entity has indicated that a contingent United States Presidential Elector casting a vote in
an election for President of the United States is an alleged criminal offense until the
District Attorney’s Office elected to charge the conduct as a crime. As far as the defense
has been able to determine, there has never been a State criminal prosecution of

Presidential Electors on the basis of Electors’ voting or certifying their votes pursuant to
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the Electoral Count Act; to attempt to criminalize this practice now is not only without
fair notice and novel — it has been lauded as not only legal but as the ideal way to address
close, contested elections by elected Members of Congress and legal scholars of all
political stripes. See Exhibit B. To attempt, as the State has here, to label it criminal is
both incorrect as a matter of law and unprecedented.

The charges in the Indictment are unconstitutional as applied to Mr. Shafer given
that the charges are entirely based on political expression and association relating to the
2020 United States Presidential election, which conduct is protected by the United States
and Georgia Constitutions. The charges are barred, and the Indictment should be quashed
or dismissed. Where a defendant does not have fair notice that he or she could be held
criminally responsible for certain conduct under a statute, it is error for a court to deny
the defendant’s motion to quash. See Hall, 268 Ga. at 92, 95; see also Bouie, 378 U.S. at
355; Santos, 284 Ga. at 516; Perkins v. State, 277 Ga. 323, 326 (2003). The prosecution’s
charging constitutionally protected political expression and association as criminal
furthermore places the prosecution in direct conflict with U.S. Supreme Court precedent.
“The Fourteenth Amendment does not permit a State to make criminal the peaceful
expression of unpopular views.” Edwards v. South Carolina, 372 U.S. 229, 237 (1963).
“[T]he substantive evil must be extremely serious and the degree of imminence extremely
high before utterances can be punished...”” Landmark Commc'ns, Inc. v. Virginia, 435
U.S. 829, 845 (1978) (quoting Bridges v. California, 314 U.S. 252, 263 (1941); Pennekamp
v. State of Florida, 328 U.S. 331, 347 (1946)). As the Court has held:

In [De Jonge v. Oregon, 299 U.S. 353 (1937)] this Court held that

“consistently with the Federal Constitution, peaceable assembly for lawful

discussion cannot be made a crime.’ And ‘those who assist in the conduct

of such meetings cannot be branded as criminals on that score. The
question, if the rights of free speech and peaceable assembly are to be
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preserved, is not as to the auspices under which the meeting is held but as

to its purpose; not as to the relations of the speakers, but whether their

utterances transcend the bounds of the freedom of speech which the

Constitution protects. If the persons assembling have committed crimes

elsewhere, if they have formed or are engaged in a conspiracy against the

public peace and order, they may be prosecuted for their conspiracy or other
violation of valid laws. But it is a different matter when the State, instead

of prosecuting them for such offenses, seizes upon mere participation in a

peaceable assembly and a lawful public discussion as the basis for a

criminal charge.”

Thomas v. Collins, 323 U.S. 516, 539—540 (1945) (emphasis added) (quoting De Jonge,
at 365).

As shown above, the facts, as opposed to the general and conclusory allegations,
alleged in the Indictment in relation to Mr. Shafer all relate to the peaceable meeting of
the Georgia Republican contingent Presidential Electors on December 14, 2020, the
Electors’ voting, and documents generated as a result of the voting. The Electors’ meeting
and voting and certifying their votes constituted conduct at the core of the protections of
the First Amendment. The conduct accordingly cannot form the basis for criminal charges
by the State under State law, and the criminal statutes alleged in the Indictment are
unconstitutional as applied to such conduct. The Court should find that the prosecution
of Mr. Shafer for conduct as a contingent United States Presidential Elector is barred, and

that the Indictment should be dismissed or quashed.

CONCLUSION

Based upon the authorities and arguments set forth herein, Defendant David
Shafer respectfully requests that the Court grant Defendant Shafer’s Plea In Bar and
Motion to Quash and dismiss the State of Georgia’s Indictment and charges as to

Defendant Shafer.
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Respectfully submitted, this 27th day of September, 2023.

/s/ Craig A. Gillen
Craig A. Gillen

Georgia Bar No. 294838
Anthony C. Lake
Georgia Bar No. 431149
GILLEN & LAKE LLC
400 Galleria Parkway
Suite 1920

Atlanta, Georgia 30339
(404) 842-9700
cgillen @gwllawfirm.com
aclake@gwllawfirm.com

Counsel for David J. Shafer

CERTIFICATE OF SERVICE

I hereby certify that I have this 27th day of September, 2023, filed the foregoing
filing with the Court using the Court’s Odyssey eFileGa system, serving copies of the filing
on all counsel of record in this action, and furthermore have sent a copy of the filing to

the parties and the Court.

/s/ Craig A. Gillen
Craig A. Gillen

Georgia Bar No. 294838
Anthony C. Lake
Georgia Bar No. 431149
GILLEN & LAKE LLC
400 Galleria Parkway
Suite 1920

Atlanta, Georgia 30339
(404) 842-9700

cgillen @gwllawfirm.com
aclake@gwllawfirm.com

Counsel for David J. Shafer
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APPEARANCES
Representing the‘2020 Electors fdr the
State of Georgia:

Chairman David Shafer -
Jéseph Brannan

James "Ken" Carroll
Vikki Townsend Consiglio
Carolyn Hall Fisher
Honorable Burt "Jones
Gloria Kay Godwin
David G. Hanna

Mark W. Hennessy

Mark Amick

John Downey .
Cathleen Alston Latham
Daryl Moody

Brad Carver

Ray S. Smith, III, ESQ.

Five Concourse Parkway, Suite 2600
Atlanta, Georgia 30328
(404)760-6000

Representing President Donald J. Trump:
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_ Page 3
PROCEEDINGS

- CHAIRMAN SHAFER: My name is David Shafer.

I'm the chairman of the Georgia Republican Party. And

- the hour of noon having arrived, it's my privilege to

call to order this.meeting of the Republican nominees
for the Electoral College from the State of Georgia.

The,Président has filed a contest to the
certified returns. That cohteét has -- is pending.
It's not been decided or even heard by any judge with
the authority to hear it. And so in order to préserve
his riqhts,.it*s important that the Republican
nominees for Presidential Elector meet here today and
cast their wvotes.

From my observation, 13 of the 16 nominees
are present. The first order of business is for the
electors who are present to fill the three vécancies
foi those who are not present.

Is there a motion to elect Mark amick, Brad
Cafver, and Burt Jones as Substitute Presidential
Electors?

MS. FISHER: I so move.

JOSEPH BRANNAN: Second.

‘CHATIRMAN SHAFER: It's been moved and
seconded that Mark Amick, Brad Carver, and Burt Jones

be elected Substitute Presidential Electors.

AHREPORTING, LLC amveporti 2310850
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L Page 4
Is there any discussion on that motion?

The Chair hears no discussion, and the motionéi
will be put to a vote.. :

All those in favor signify so by saying
"Aye." |

Those opposed "No.*

The "Ayes" have it. The motion carries. And
we now have a full slate of 16 Presidential Electors.

T will pause for a moment and say that Pat
Garland, one of our Presidential Electors, his wife
died last week, and he is taking care of;his family.
And our hearts are -- obviously all gb out to him.

Werﬁill suspend for a moment while the
paperwork is prepared to reflect the new slate of
Presidential Electors, and then we will conduct the
balloting. So this meeting is suspended momentarily.

(Recess 12:07-12:11 p;m.)

CHAIRMAN SHAFER: All right. Is there any
objection to Carolyn Fisher serving as the secretary
of this meeting?

The Chair hears no objection, and Carolyn
Fisher is now the secretary of this meeting.

Now, Secretary, if you would call the roll of
the Presidential -- Presidential Electors.

MS. FISHER: Joseph Brannan.

AHREPORTING, LLC ahreportito@mat.com




RE T RTINS POR R

10
11
12

13

14

15

16

17

18
19
20
21
22
23
24

25

ELECTORAL COLLEGE OF GEORGIA

MEETING on 12/14/2020

MR.
MS.
MR.
MS.
MS.
MS.
Kay
MS.
MS.
MR.
MS.
MR.
MS.
CHAT

MS.

MS.
MS.
MR.
MS.
MR.
MS.
MR.

MS.

replaced. He was substituted.

Cathy Latham.’

BRANNAN: Here.

FISHER: Ken Carroll.
CARROLL: Here. |
FISHER: Vikki Consiglio.
CONSIGLIO: Here.
FISHER: Carolyn Fisher.
Godwin.

GODWIN: Here.

FISHER: David Hanna.
HANNA: Here.

FISHER: Mark Hennessy.
HENNESSY: Here.

FISHER: John Isakson.

RMAN SHAFER: No. I'm sorry. He was
FISHER: Sorry.

LATHAM: Here.

FISHER: Daryl Moody.
MOODY: Here.

FISHER: Davia Shafer.
SHAFER: Here.

FISHER: Shawn Still.
STILL: Here.

FISHER: Chandra Yadav.
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| will need to elect one more.

- . Page 6
MR. YADAV: Here.

MS. FISHER: Mark Amick.

MR. AMICK: Here.

MS. FISHER: Brad Carver.

"MR. CARVER: Here.

MS. FISHER: Burt Jones.
. MR. JONES: Here.

MS. FISHER: And Frank -- what's that?
CHAIRMAE SHAFER: I'm SOYry.

Oh. Can I confer with you for juét a moment,

please?
MR. SMITH: Yes.

CHAIRMAN SHAFER: Okay. So there is -- we

Robert, do you need me to elect one more?

One of our -- one of our presidential

| electore has -- is no longer eligible because he

registered to ﬁbte in another state to further his
college studies.

Ig there a motion to elect John Matt Downey
as a substitute presidential elector?

MS. FISHER: I so move.

MS. LATHAM: Second.

CHAIRMAN SHAFER: It‘s been moved and

seconded that John Downey be elected as a substitute

AHREPORTING, LLC ahreporti oo
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presidential elector. All those - is there any
discussion on that motion?

' The Chair hears no discussion and will put
the motion to a vote.

All those in favor signify 50 by sayiﬂg

'"Aye."
Those opposed "No.™"
- The "Ayes" have it. The motion carries, and
John Downey is a -- now a Presidential -- Republican

Cahdidate for Presidential Elector. And he is
present. _ |

MR. DOWNEY: Yes, sir.

CHATRMAN SHAFER: And -- and so all 16 are
present. 2And we will conduct the voting momentarily.

ng-Smith is a lawyer for President Trump.
Do you wish to make any comments at this time?

MR. SMITH: Yes. We're -- we're conducting

| this as -- as Chairman Shafer said, we're conducting

this because the contest of the election in Georgia is

§

ongoing. BAnd so we continue to contest the election

13

| of the electors in Georgia. And so we're going to

1 conduct this in accordance with the Constitution of

| electorate today similar to what happened in 1960 in

" Hawaii.

AHREPORTING, LLC ahveportg@dmaicom
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CHATRMAN SHAFER: And if we did not hold this

meeting, then‘our election contest would effectively
be abandoned; is -- |

'MR. SMITH: That's correct.

CHATRMAN SHAFER: -- that not correct?

MR. SMffH: That's correct.

CHAiRMAN SHAFER: 2And so the only'way for us
to have any judge consider the merits of our
complaint, the thousands of people who We allege voted
unlawfully, is for us to have this meeting and permit
the coﬁtest to coﬁtinue; is that not éorrect?

| MR. SMITH:- That's correct. That's correct,
Mr. Chai;man;

MR. SINNERS: Chairman Shafer --

CHAIRMAN SHAFER: Yes, sir.

MR. SINNERS: -- I have John A. Isakson as an
original elector being replaced by John Downey.

CHAIRMAN SHAFER: That's correct.

MR. SINNERS: Patrick Garland, Mark -- being

‘.replaced by Mark Amick.

CHAIRMAN SHAFER: That's correct.
MR. SINNERS: . C.J. Pearson being replaced by

; Honorable Burt Jones, and Susan Holmes being replaced .

by Brad Carver.-

CHAIRMAN SHAFER: That's -- that's fine.
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Yes. And they all 16 are present. And you've got the

papexrwork ready?

MR. SINNERS: Yes, sir.

CHAIRMAN SHAFER: So if you would -- do you
know these people by sight or probably not?

MR. SINNERS: Yes. ”

CHAIRMAN SHAFER: Sé how are you going to
distribute the --
| MR. SINNERS: The ballots?

CHAIRMAN SHAFER: Yeah.
_ MR. SINNERS: One at a time individually
today to cast their ballot. 7

CHAIRMAN SHAFER: So why don't we .

Okay. I want to thank Carolyn Fisher for her
service as the secretary of the meeting.

Because the documents have been preparéd with
Shawn Still listed as the secretary of the meeting --
of the meeting, I would like to avoid reprinting the
documents, that there would be a motion to thank |
Carolyn Fisher.for her service and to elect Shawn
Still as the proper secretary of the meeting. Is
there -- |

MR. CARROLL: So moved.

CHAIRMAN FISHER: And is there a second?

MS. LATHAM: Second.
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CHAIRMAN SHAFER: Is there any discussion on
that motion? No discussion.

A1l those in favor signify so by saying
"Aye.“ |

Those opposed “No.“'

The "Ayes" have it. The motion carries.
Shawn Stiil is elected to Permanent Secretary of this
meeting. F

MR..STILL: Mr. Chairman, I'd like to take a
moment to thank Carolyn for her hard work in this
role, and I appreciate all that you‘vé done.

MS. FISHER: Thank you.

CHAIRMAN SHAFER: Shawn, if you would come
forward and sign these documents electing the
substitute electors so we c¢an move next to the vote.

A1l right. So the certificates have been
executéd. Are we prepared now to vote?

MR. SINNERS: Yes, we are.’

CHAIRMAN SHAFER: Are the ballots individual?

MR. SINNERS: Yes.

CHAIRMAN SHAFER: So do you want me to -- do
you want to call out the name and have that person
raise their hand and maybe -~

MR. SINNERS: Come up to sign.

CHAIRMAN SHAFER: Huh?
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MR. SINNERS: Come up to sign.

CHAIRMAN SHAFER: Okay. So call the name .

And then if the elector would come forward and

complete the ballot and sign. So why don't you call

the name.
MR. SINNERS: Joseph Brannan.
James KEn:Carroll.
Vikki Consiglio.
Carolyn Fisher.
Kay Godwin.
David Hanna.
-Mark Hennessy.
Mark Amick.
Brad Carver.
The Honorable Burt Jones.
Cathy Latham.r
John Downey.
Chairman David Shafer.
Shawn Still.

Chandra Yadav.

CHAIRMAN SHAFER: Did you call Daryl Moody?

MR. SINNERS: Daryl Moody.

16 votes.

CHATREMAN SHAFER: Do we have 16 votes cast?

MR. SINNERS: 16 have been cast for Vice

Page 11
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President Pence. - And 16 have been cast for President

Trump. Congratulations.

CHAIRMAN SHAFER: Is there any other business
to come before this meeting?

Hearing none, the chair.declares this meeting
of the Republican Nominees for the Electoral College.

Are you trying to get my attention?

MR. SINNERS: Yes. We must complete some
paperwork in private to certify.

CHAIRMAN SHAFER: Okay. So we'll adjourn
this meeting. And then if the electors would remain
behind fof a few minutes for us to complete the
paperwork.

But hearing nothing else, this meeting of the

‘electors is hereby adjourned.

(The meeting adjourned at 12:31 p.m.)
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CERTIFICATE

STATE OF GEORGIA )
)
COUNTY OF HENRY )

I hereby certify that the foregoing meeting
was taken down, asg stated in the caption, and was
reduced to typéwriting under my direction;.that the
foregoing transcript is a true and correct record of
evidence given.

The above certification is expressly
withdrawn and denied upon the disassembly or
photoéopying of the foregoing transcript, unless said

disassembly or photocopying is done under the auspices :

‘of AHReporting, Certified Court Reporters, and the

signatures and original seal is attached thereto.

I further certify that I am not a relative,

| employee, attorney of any present, nor am I

f financially interested in the outcome of this meeting.

This, the 18th day of December, 2020.

Anne Hansen, RPR, CCR #2711

Commission expires 3/31/2021

AHREPORTING, LLC ahveportis A oo




ELECTORAL COLLEGE OF GEORGIA
MEETING on 12/14/2020

Page 14

LYo B & - T ¥ L T N B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

| DISCLOSURE
STATE OF GEORGIA )
)
COUNTY OF HENRY )
Pursuant to Artiéle 10.B of the Rules and
Regulationg of the Board of Court Reporting of the
Judicial Council of Georgia, I make the following

disclosure:

I am a Georgia Certified Court Reporter here
as a representative of AHReporting to report the
foregoing matter. |

AHReporting is not taking this meetin§ under
any contract that is prohibited by 0.C.G.A Sec.
9-11-28 (c).

AFReporting will be charging its usual and

customary rates for this transcript.
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EXPERT DECILARATION OF PROFESSOR TODD ZYWICKI
1. |
My name is Todd Zywicki. I am the George Mason Foundation Professor of Law
at the Antonin Scalia Law Schqol at George Mason University in Arlington, Virginia. I
have published academic papers on a range of subjects, including specifically laws
governing presidential elections and trans.itions. See Todd .Zywicki,_ The Law of

Presidential Transitions and the 2000 Election, 2001 BYU L. Rev. 1573 (2001),

lawreview/vol2001/iss

digitalcommons.law.bvu.edu

available at https:
December 4, 2000, while the Bush-Gore election dispute was ongoing, I was invited to
testify before Congress on the law governing presidential elections and fransiti,onsﬁ I
have also practiced law in the State of Georgia. My full curriculum vitae is attached
hereto as Exhibit A.
2.

I have been asked to render an expert opinion with respect to the reasonableness

and propfiety of the casting of contingent presidential electoral votes when a judicial

contest to a Presidential election has been filed under the Georgia Election Code but has

not been decided as of the date that the Presidential Electors are required by the federal

Electoral Count Act (“ECA”) to meet and cast their votes. I have also been asked to

1 See also Michael T. Morley, Ascertaining the President-Elect Under the Presidential
Transition Act, 74 STAN. L. REv., May 2022}, avatlable in
https://www.stanfordlawreview.org /online/ascertaining-the-president-elect-under-the-
presidential-transition-act/ (referring to my article as “the most comprehensive analysis of the
issue” of the process to “ascertain” the results of a presidential election).

2 Testimony before United States House of Representatives, Committee on Government Reform,
Subcommittee on Government Management, Information, and Technology, on “Transitioning to
a New Administration: Can the Next President Be Ready?” (Dec. 4, 2000).
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‘render an expert opinion with respect to the reasonableness and propriety of actions
taken by the 2020 Republican‘nomihees for Presidential Elector when conﬁonted with
an unresolved judicial contest to a presidential election on the date that the Presidential
Electors were required to meet.

3.

The Georgia Election Code provides that the Georgia Presidential Electors be
elected in 1964 and every four years thereafter in the General Election, which is held the
first Tuesday after the first Monday in November. See 0.C.G.A. § 21-2-10.

) | 4.

The U.S. Constitution provides that “[t]he Congress may determine the time of
choosing the [presidential] electors, and the day on which they shall give their votes;
which day shall be the same throughout the United States.” See U.S. CONST. art. I1, §
1; U.S. CONST, Ahlendment i2. The Electoral Count Act (“ECA”), in turn, requires
Presidential Electors to meet in their respective states on the first Monday after the
second Wednesday in December of each Presidential election year and cast their votes

for President and Vice President.? See 3 U.S.C. §§7-8.

5e

The date set by the ECA for the Presidential Electors to meet and vote was
presumably selected by Congress with the intent of allowing sufficient time for States to
count their votes in the Presidential election and then certify the appropriate élate of
Presidential Electors (i.e., the Presidential Electors for the party whose candidate

received the most votes for President).

3 In the 2020 presidential election, this date was December 14, 2020.
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6.

When election results have been certified but a judicial contest to that election is
still pending, Georgia law provides that contingent commissions may be issued to the
person who was apparently elected and that such person may take ofﬁée. 0.C.G.A. §21-
2-503(a). (permitting the issuance of a commission to a person who appears to have
been elected to office “notwithstanding the fact that the election of such person to any
office may be contested in the manner provided by this chapter.”); see also O.C.\G.A. &
21-2-503(c) (“Upon the certification of the results of the election, a person elected to a
federal, state, or county office may be sworn into office notwithstanding that the election
‘of such person may be contested in the manner provided by this chépter.”)

7.

That same Code section just as explicitly makes the validity of such a commission
contingent on the ultimate outcome of the judicial contest. Specifically, O.C.G.A. § 21-2-
503(a) provides that “[w]henever it shall appear, by the final judgment of the proper
tribunal having jurisdiction of a contested election, that the person to whom such
commission shﬁll have been issued has not been elected legally to the office for which

— he or she has been commissioned, then a commission shall be issued to the personwho —
shall appear to be elected legally to such office.” (Emphasis added). The statute goes on
to state that"‘[t]he issuing of such commission shall nullify the commission already

issued.” Id. (Emphasis added).4

4 Additionally, O.C.G.A. § 21-2-503(c) further provides that “[u]pon the final judgment of the
proper tribunal having jurisdiction of a contested election which orders a second election or
declares that another person was legally elected to the office, the person sworn into such office
shall cease to hold the office and shall cease to exercise the powers, duties, and privileges of the
office immediately.” (Emphasis added).
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8.

Upon the filing of an action co_ntesting a Presidential election under the Georgia
Election Code, then, ‘both the certified (but contested) Presidential Electors and the
uncertified (but contesting) Presidential Electors become contingent Presidential
Electors by operation of law. Where litigation is still pending and will not be resolved by
a “final judgment of the proper tribunal” by the time the Presidential Electors are
required to meet and vote by the ECA, the state féces a dilemma. If the state attempts to
short-circuit the election contest before final resolution of the claims in the case, it
would deny the candidates, the voters, and the public an opportunity to have disputes
regarding the election adjudicated, which is contrary to Georgia and federal law. If the

state certifies the contingent winner as the actual and final winner on or before the date

set forth in the ECA for presidential electors to cast their ballots it would deprive the
state of all of its electoral votes should the contesting candidate ultimately prevail in his
or her judicial contest, which is also contrary to Georgia and federal law. In such
circumstances, and to avoid these unlawful and unintended consequences, both sets of
Presidential Electors could executé their respective balldts on the date required by

prevails in the judicial election contest.
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9.

When faced with this dilemma, the best and most prudent way to ensure that
Georgia has valid presidential electoral ballots for Congress to count would be for both
sets of contingent Presidential Electors to meet and cast their votes for President and
Vice President in the required format. Both sets should fulfill their duties and complete,
execute, and submit the required paperwork as prescribed by the Constitution and the
ECA as though the election contest had been adjudicated in each of their favor. Given
the disagreeable nature of the first two alternatives (either lshort-circuiting electoral
challenges or risking being unrépresented in the Presidential election), this option of
certifying contingent slates of electors offers a reasonable, proper and lawful solution to
the problem. Both sets of contingent Presidential Electors performing their duties as
though the unresolved judicial contest had been {(or will be) adjudicated in their favor is
entirely consistent with both federal and Georgia law, and it is the only way to assure
that the State of Georgia would have valid presidential electoral votes available to be
counted by Congress regardless of the ultimate outcome of the judicial election
challenge. The lawfulness, reasonableness and proi)riety of this solution is supported by

———state-andfederal Jaws-and-further-evidenced by-areviewof historieal preeedent-where ——

that solution has been offered.

5 In addition to the Georgia law outlined herein, the ECA specifically anticipates that Congress
may, at times, receive two competing presidential electoral ballots from one state. The federal
statute is plain that there is nothing improper about the submission of two slates and that the
decision of which of these two competing slates is to be counted must be resolved solely by
Congress. See 3 U.S.C. § 15 (“If more than one return or paper purporting to be a return from
a State shall have been received by the President of the Senate, those votes, and those only,
shall be counted which shall have been regularly given by the electors who are shown by the
determination mentioned in section 5 of this title to have been appointed, if the determination
in said section provided for shall have been made, or by such successors or substitutes, in case of
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10.

In several presidential elections throughout history, including most recently in
the contested elections of 1960, 2006, and 2020, judicial challenges to the presidential
election had not been finally adjudicated either on or immediately prior to the date that
the ECA requires the Presidential Electors to cast their votes. In each of these elections,
the question has arisen as to the appropriate and lawful actions that must be taken to
preserve the ability of both presidential candidates and the state itself to have valid
presidential electoral votes available to be ultimately counted by Congress regardless of
the ultimate outcome of the vote count or jﬁdicial chailenge. The clear (and historically
uncontroversial) legal answer in each of these circurnstances is that both sets of the
Pfésidential Electors should meet, vote, and transmit ballots to Congress to preserve the

ability of that state to have valid electoral votes that can be counted by Congress.

11.

a vacancy in the board of electors so ascertained, as have been appointed to fill such vacaney in

—the-mode provided by the laws-of the State; but-in-case there-shall arise-the-questionwhich-of

two or more of such State authorities determining what electors have been appointed, as
mentioned in section 5 of this title, is the lawful tribunal of such State, the votes regularly given
of those electors, and those only, of such State shall be counted whose title as electors the two
Houses, acting separately, shall concurrently decide is supported by the decision of such State
so authorized by its law; and in such case of more than one return or paper purporting to be a
return from a State, if there shall have been no such determination of the question in the State
aforesaid, then those votes, and those only, shall be counted which the fwo Houses shall
concurrently decide were cast by lawful electors appointed in accordance with the laws of the
State, unless the two Houses, acting separately, shall concurrently decide such votes not to be
the lawful votes of the legally appointed electors of such State. But if the two Houses shall
disagree in respect of the counting of such votes, then, and in that case, the votes of the electors
whose appointment shall have been certified by the executive of the State, under the seal
thereof, shall be counted.) (emphasis added).
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In the 1960 presidential election, for example, Richard Nixon, the Republican
candidate, was initially certified by the State of Hawaii as having carried the state.
Supporters of John F. Kennedy, the Democrat presidential candidate, filed a legal action
“contesting the election and charging voting irregulgrities in 198 of Hawaii’'s 240
precincts, including the claim that there were more votes counted in the presidential
election contest than were actﬁally cast and that 1,283 ballots were unaccounted for in
the final tabulation.  That election contest was still pending and unresolved on
December 19, 1960, when the Presidential Electors were required by the ECA to rﬁeet
and cast their votes, Accordingly, both sets of Presidential Electors -- the certified (but
contested) Republican/Nixon electors and the uncertified (but contesting)
Democratic/Kennedy electors -- met separately at the Hawaii state capitol building and
each cast their votes for their respective candidates in the same manner and form as
though their candidate had won the state.

| 12.

Ultimately, on December 30, 1960, John F. Kennedy prevailed in the judicial

contest, and the glection was re-certified in his favor. On January 4, 1961, the Governor

of Hawaii transmitted a second Certificate of Ascertainment on behalf of the state

reporting that as a result of the lawsuit, the electoral votes of Hawaii were to be recorded
for Kennedy rather than Nixon. Because the Democratic Presidential Electors had cast
ballots back on December 19, 1960 in the precise form required by the Constitution and
the ECA, Congress was able to and did couﬂt the votes from Hawaii when it met on
January 6, 1961 to count the votes and certify the result. A copy of the paperwork

completed and executed by the Hawaii Democratic Presidential Electors on December
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19, 1960 and mailed to the Administrator of General Services of the United States of

America on December 20, 1960 is attached as Exhibit B.6
13.

In the contested Presidential election of 2000, the concept of two contingent
elector slates specifically relying on the Hawaii precedent was actively promoted by
advocates for the Democratic presidential candidate, Al Gore, drawing support from

noted constitutional scholars.?
14.

'Democrat,Congresswoman Patsy Mink of Hawaii publicly advocated for the
submission of two elector slates from Florida to Congress in the 2000 election as

follows:

The {Hawaii] precedent of 40 years ago suggests the means for resolving
the electoral dispute in Florida: ..both slates of electors meet on
December 18 and send their certificates to Congress; the Governor of
Florida send a subsequent certificate of election based on ... the decision of
the court; and Congress accepts the slate of electors named by the
Governor in his final certification.

See Statement of Representative Patsy Mink, CONGRESSIONAL RECORD, December 13,

2000 (emphasis added), available at https://www.govinfo.gov/content/pkg/CRECB-

2000-pt18/html/CRECB-2000-pt18-Pg26609-2.htm.

6 Two of the three Democratic Presidential Electors who executed the Hawaii electoral
documents, William Heen and Gilbert Metzger, were retired federal judges and noted
constitutional scholars. '

7 The judicial challenges to the 2000 election in Florida were finally adjudicated before
December 18, 2020, the date the Presidential Electors were required by the ECA that year to
meet and vote, so two electoral ballots were not executed and submitted from Florida in that
election.
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15.

In anticipation of the likelihood of a close and contested presidential election in
2020, electoral college scholars openly and publicly advocated for both sets of
Presidential Electors to each cast their ballots for their respective candidates on the
date required by the ECA and submit both ballots to Congress. in any state where the
- vote count was not yet final or was subject to a pending, unresolved judicial contest.
Michael Rosin and Jason Harrow argued, for example, that Hawaii's approé(':h to
dealing with the issue by having both sets of electors meet and caée votes for their
candidate “should serve as a model for a close election this year or in aﬁy year.”
Michael L. Rosin and Jason Harrow, How to Decide a Very | Close Elecﬁon/qr
Presidential Electors‘: Part 2 (Oct. 23, 2020), available at

https://takecareblog.com/blog /how-to-decide-a-verv-close-election-for-presidential-

electors-part-2 (emphasis added); see id. (stating “the way the recount was handled by

all involved [in the 1960 election in Hawaii] provides a model for how a very close
election should be determined”). Rosin and Harrow went on to note that when the
judicial contest eventually resulted in Kennedy being declared the winner, the state re-

issued its certification: “Fortunately, because both slates of electors had voted on the

proper day, there was still a chance to tell Congress which slate was actually appointed
by the voters.” Id.
16.
Rosin and Harrow further explain that although the process “feels disorderly,” “in
fact the dueling certificates, with the Governor later telling Congress who really won,
was an excellent way to navigate a system that, for no good reason, occasionally provides

too short a time to conduct a full recount in a very close election.” Id. The authors also
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point out that both sets df presidential electors executing contingent ballots in these
circumstances eliminates the risk that the state could lose its presidential electoral votes
altogether: “[I]f, by elector voting day, a result is still uncertain and no presidential
electors from a particular state cast votes, then Congress probably cannot count any
electoral votes ffom that state for. that particular election. . .. That means if a state wants
to have its electoral i’otes counted, But which presidential electors were appointed by the
voters on eiecﬁon day remains uncertain . . . . there is only one possible solution: both
potentially-winning slates of electors should case elector votes on the day required
while the recount continues.” Id. (emphasis added).
17. ,

Harrow and Rosin subsequently argue that the 1960 Hawaii precedent of casting
two sets of contingent elec’goral votes provides not only one reasonable solution to the
difficulty of squaring the ECA’s purported deadlines with a fair and accurate vote
count, but actually provides the best solution to a difficult problem.® Even if one
disagrees with that considered judgment, it makes plain that the State of Hawaii was
not violating the lav;f in 1960 by doing so, nor would subsequent sets of presidential

electors be doing so by following this precedent: Harrow and Rosin were obviously not

advocating for or urging some sort of criminal conspiracy in holding 1960 Hawaii up as

a model for future close elections.

8 Jason Harrow and Michael L. Rosin, How To Decide a Very Close Election for Presidential
Electors: Part 3, TAKECARE (Oct. 28, 2020), available in https://takecareblog.com/blog/how-

to-decide-a-very-close-election-for-presidential-electors-part-3.
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18.

While the 2020 presidential election was in process, former CNN host Van
Jones, an attorney, and Professor Larry Lessing of Harvard Law School similarly
advocated that Presidential Electors should follow the Hawaii precedent if the election
was not finally decided in their state by the date the ECA required Presidential Electors
to meet and cast their votes. As they write, “Even though Richard Nixon said it should
not be a precedent, what he did in 1960 should be the model for this election in 2020.”
Doing so would allow the state to take its time “to have an orderly and complete vote
count.” In parﬁcular, they described the execution of both sets of presidential ballots a
“geniué legal insight,” noting that “the only way their votes could matter was if they
werer cast on the day that Congress had set.” See Van Jones and Larz;y Lessing,
“WHY  PENNSYLVANIA SHOULD TAKE  ITS TIME  COUNTING . VOTES,”
https://www.cnn.com/2020/11/04/opinions/pennsylvania-take-time-counting-

votes-opinion-jones-lessig/index.html (Nov. 4, 2020) (citing favorably to the 1960

Hawaii precedent and noting that “[t]he key — and this is the critical fact for 2020

as well — is that the Democratic sléte had also met on December 19 and had also
———east-their ballotsin-the manner speeified-by the Constitution- Whentheyvoted,no
one knew whether their votes would matter. But at least someone recognized that
the only way their votes could matter was if they were cast on the day that
Congress had set. History does not record who had that genius legal insight.”)

(Emphasis added).
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19.

The actions taken by both sets of Presidential Electors in Hawaii in 1960 that
have been lauded and advocated by elected officials and legal scholars in 2000 and 2020
are supported by and consistent with federal and Georgia law. Specifically, federal law
expressly anticipates and permits the submission of more than one slate of
Presidential Electofs from a State, and the Constitution gives Congress exclusive
jurisdiction to adjudicate the ‘validity of those competing slates within the:
parameters set in the ECA and through their own internal procedures. See 3 U.S.C.A.
§ 15 and U.S. CONST. art. II, § 1.9 See also COUNTING ELECTORAL VOTES: AN
OVERVIEW OF PROCEDURES AT THE JOINT SESSION, INCLUDING OBJECTIONS BY

MEMBERS OF CONGRESS, Congressional Research Service at pp. 8-9 (explaining Congress'

9 That statute states, in pertinent part, as follows:

It more than one refurn or paper purporting to be a return from a State shall
have been received by the President of the Senate, those votes, and those only,
shall be counted which shall have been regularly given by the electors who are
shown by the determination mentioned in section 5 of this title to have been
appointed, if the determination in said section provided for shall have been made,
or by such successors or substitutes, in case of a vacancy in the board of
electors so ascertained, as have been appointed to fill such vacancy in the mode
provided by the laws of the State; but in case there shall arise the question
which of two or more of such State authorities determining what electors
have heen appointed. as mentioned in section 5 of this title, is the lawful

tribunal of such State, the votes regularly given of those electors, and those
only, of such State shall be counted whose title as electors the two Houses,
acting separately, shall concurrently decide is supported by the decision of such
State so authorized by its law; and in such case of more than one return or
paper purporting to be a return from a State, if there shall have been no such
deterniination of the question in the State aforesaid, then those votes, and those
only, shall be counted which the two Houses shall concurrently decide were cast
by Lawful electors appointed in accordance with the laws of the State, unless the
two Houses, acting separately, shall concurrently decide such votes not to be the
lawful votes of the legally appointed electors of such State. But ifthe two Houses
shall disagree in respect of the counting of such votes, then, and in that case, the
votes of the electors whose appointment shall have been certified by the
executive of the State, under the seal thereof shall be counted.

3 U.S.C.A. § 15 (emphasis added).
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process to adjudicate between two sets of presidential elector ballots from the same

state), available at https:// crsreports..congress_.aov/uroduct/ details?pfodcode:RLg.??l'?; ' 1
Todd Zywicki, The Law of Presidential Transitions and the 2000 Election, 2001 BYU L.
Rev. 1573, 1609 n. 110 (2001} (“Hawaii’s situation in 1960 is also important in that it
provides the primary congressional precedent for congressional procedures for resolving
l-disputes over two competing Certificates of Ascertainment.”), available - at-

https://digitalcommons.law.bvu.edu/lawreview/vol2001 /iss4/9/.

20.

In 2020, Georgia was confronted with the identical dilemma as Hawaii in 1960,
except that in Georgia, the Democratic candidate for Presiélent had been certified as
having carried the state, and it. was the Republican candidate who filed a legal action
contesting the election. That judicial contest was still pending on December 14, 2020
when the Presidential Electors were required by the ECA to meet and cast their votes.
Indeed, no hearing or other proceeding had even been had in that contest.

21,
Based upon the materials that I have reviewed, the contingent Georgia
— Republican Presidential Electors received adviee of legal counsel to take the actionsthey

took on December 14, 2020, and they followed the Hawaii precedent precisely, using
materiaﬂy identical forms and the same procedures as the contingent 1960 Hawaii
Democratic Presidential Electors. At the same tiﬁle, the contingent Georgia Republican
Presidential Electors publicly announced that the votes they cast and related actions
they took were expressly contingent on the outcome of the pending election contest and

were cast only to protect and preserve the remedies for that contest and the ability of the
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State of Georgia to have a valid electoral ballot for Congrgss to count on January 6, 2021
regardless of the ultimate outcome that cohtest.
| 22,

Legally, the Georgia ‘Democratic Presidential Electors were also acting
contingently in casting their votes, as their status as Presidentiai Electors was dii'ectly
contingent on the outcome of the pending ju(iicial contest to the election. Despite this
fact, the Georgia Democratic Presidential Electors made no similar announcément that
their vo.tes and actions on December 14, 2020 were contingerit on the outcome of the
election contest. They, however, have come under no criticism or serutiny for having
not done so. |

23,

Based upon the Hawaii prece-dent as well as federal and Georgia law, when
contingent Presidential Electors execute contingent electoral baIlots under these
circumstances, they are not required to insert into those ballots any reference to the

pending election contest or that they are. executing their ballots provisionally or

contingently. Indeed, the insertion of such additional or surplus language into the

Pre%%ﬁaLﬂe&eﬁséaﬂet&eedéreadep&em—subjeeHe%ﬁ@ehaﬂawﬁﬁéby'—;
operation of Georgia and federal law, their contingent nature is obvious on their face. |
24.
Tellingly, the contingent 1960 Hawaii Democratic Electors included no such
reference in the certificates they executed. Instead, in their documents, they declared.
themselves to be “duly and legally appointed and qualified” and “certified by the
Executive” even though they had not been so certified as of the date the certificates were

executed. Additionally, they stated in those documents that “We hereby certify that the
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lists of all the votes of the state of Hawaii given for President, and of all the votes given
for Vice Presideﬁt, are contained herein.” See Exhibit B. As notéd, those ballots were
ultimately the ones that Congress officially counted as the official electoral votes of
Hawaii for the 1960 presidential election.
25.

Accordingly, the fact that the 2020 electoral ballots cast by the contingent
Georgia Republican Presidential Electors did not include aﬁy explicit reference to the
pending election challenge or the contingent nature of the ballots does not render them
false or invalid. Instead, these ballots, ‘which were prepared by and in the specific form
advised by legal counsel, were in exactly the correct and necessary format for the
contingent Georgia Republican Electors to perform their duties legally and validly as
prescribed by the Constitution, federal and Georgia law.

26.
As noted, the 2020 Georgia Democratic Electors were also acting contingently
when they met and voted. The Democrats also (appropriately) did not include any
| reference to the pending judicial election contest or the contingent nature of the ballots _
~ they were executing in their documents. Instead, both sets of contingent Presidential
Electors by necessity completed and executed the requisite paperwork as prescribed by
law and as though they possessed uncontested certificates at that time of execution.
27,

Additionally, transmission of the contingent Republican electoral ballots to
Congress (and to the other entities required to receive them) at the time that they are
executed is part of the legally _required process under federal law to ensure that the

~ ballots are valid and available to be counted by Congress if the judicial contest changes
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the outcome of the election. In the 1960 Hawaii example, the contingent Democratic
Presidential Electors not only executed their ballots as provided by federal law, but they
also transmitted them to Congress and as otherwise required by federal law at the time
that they executed them. Failure to transmit the ballots as required by léw would put
the validity of the electoral ballots at issue. |
28.

The fact that there was a recount ordered by the courtlin the 1960 Hawaii election
is irrelevant and does not distinguish the 1960 Hawaii situation from the 2020
presidential election .in Georgia in any legally material way. The legally relevant point is
that a judicial challenge was filed in Hawaii in 1960, that challenge was pe_nding and
unresolved at the time federal law required the presidential electors to cast their ballots.
As a result, to preserve Ha{vaii’s ability to have their electoral votes counted regardless
of thé ultimate oufcome of the judicial challenge, both sets of presidential electors
lawfully, prudently, and appropriately cast their ballots. In Hawaii, the court took action
in response to that challenge, and the court ultimately entered- judgment for the
challenger, John Kennedy, and declare_d him the winner of the election. One of the steps

—te{hat;result—happened—t&be—aaze%e&nt,—but—that—féet—speciﬁet&the—Hawaii—situaﬁen—has%

no legal relevance to the 2020 election challenge in Georgia tha;c- Wés pending when the |
electors were required to act on December 14, 2020. In Georgia, unlike in Hawaii (and
contrary to Georgia law requiring a timely consideration), the court took no action on
the pending election challenge — it did not even schedule a timely h_earing, much less
assess any of the evidence to determine what steps (such as a recount) may be necessary
to adjudicate the challenge. Georgia’s court could have ordered a recount, assessed the

merits of the evidence submitted with the complaint in that case, or taken any number
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of other actions to adjudicate the matter, up to and including declaring Trump as the
actual winner of the Georgia election. The fact that the Hawaii court actéd rapidly to
resolve the pending issues and the Georgia court dragged its feet bears no legal or logical
relevance as to the prec’edentiaﬂ value of the 1960 Hawaii election or to the propriety of
the actions taken by Georgia s presidential electors on December 14, 2020, the date
mandated by the ECA. And regardless, because the result of the litigation and any
subsequent remedy the court might order remained unresolved as of that date,l neither
set of Georgia’s 2020 presidential electors could have known on December 14, 2020
what actions the court would or would not take (including but not limited to ordering a
recount) in adjudicating the election challenge or what the ultimate outcome of ﬂ1at
challenge would be.
29,

In light of the 1960 Hawaii precedent and the widespread support from elected
officials ﬁnd legal scholars that the execution and submission of both presidential
electoral ballots in'a close election has received since then, reasonable attorneys could .

not have predicted that a presidential elector in 2020 taking the same actions taken in

could not have reasonably predicted that any law enforcement official would ever
suggest that any or all of these actions were criminal. Given the difficulties presented
under current laws, the actions taken by the state of Georgia were the best available
means for addressing extended electoral challenges that remain unresolved by the
relevant deadlines. Once the challenges are resolved, the appropriate response should be
for the State to disregard the losing slate of electors and certify the winning slate; there

is no basis to criminally prosecute those who acted to ensure the state’s electoral votes
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would be counted in the event that known but pnresolved_electionﬁ contests remain -
pending as of the deadline. o
30.

Based on my analysis of the historical record, particularly the example of the
1960 Hawaii electién, it is my expert opinioﬁ that the contingent Republican
Presidential Electors in Georgia in 2020 acted in a reasonable, proper, and lawful
manner. Moreover, it is my opinion, shared by a consensus of experts who have
considered the issue over the past several decades, that the casting of contingent
electoral votes is not dnly reasonable, proper aﬁd lawful, but the best approach available
to enable the resolution of election contests while preserving the ability of a state to have
its electoral votes counted by Congress should a judicial contest change the outcome of
the election. In conclusio_n, it is my opinion that the actions taken by the contingent
Georgia Republican Presidential Electors were lawful, reasonable, proper, and
necessary, and any suggestion that they could be “criminal” ignores legal and historical
precedent, the reasoned advice of legal counsel received, and the plain languége of the

' Constitution, federal and Georgia law.

10 Although a full discussion of the constitutional implications of any State taking such action
against its Presidential Electors is beyond the scope of this declaration, it is worth noting that
the actions taken by the Republican presidential elector nominees in Georgia in 2020 enjoy
broad constitutional protection, regardless of the Hawaii precedent.
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STATE OF HAWAII
e—————

WE, the undersigned, Electors of President and Vice-
President of the United States of America, for the respective
terms beginning on the twentieth day of January, in the year
of our Lord one thousand nine hundred and sixty-one, being
electors duly and legally dppointed and qualified by and for
the State of Hawaii, as appears by the annexed list of electors,
made, certified, and delivered to us by the Executive of the
State, having met and convened at the Capitol, in Honolulu, in
said State, in pursuance of the Constitution and laws of the
United States, and in the manner provided by the laws of the
State of Hawaii, on the first Monday after the second Wednesday,
being the nineteenth day of December, in the year of our Lord
Oone thousand nine hundred and sixty.

DO HEREBY CERTIFY, That being so assembled and duly
organized, we proceeded to vote by ballot, and balloted first
for such President and then for such Vice-President, by dis-
tinct ballots.

AND WE FURTHER CERTIFY, That the following are two
distinct 1ists; one, of the votes for President, and the other,
of the votes for Vice-President, so cast as aforesaid:

List of all Persons Voted for as President, with the Number of

Votes for Each.
—
NAME OF PERSON VOTED FOR NUMBER OF VOTES

JOHN F. KENNEDY
OF MASSACHUSETTS
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EXHIBIT C



§ 1. Time of appointing electors, 3 USCA § 1

United States Code Annotated
Title 3. The President (Refs & Annos)
Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3US.CA.§1
§ 1. Time of appointing electors
Effective: December 29, 2022

Currentness

The electors of President and Vice President shall be appointed, in each State, on election day, in accordance with the laws of
the State enacted prior to election day.

CREDIT(S)

(Added Pub.L. 117-328, Div. P, Title I, § 102(a), Dec. 29, 2022, 136 Stat. 5233.)

Notes of Decisions (5)

3US.CA.§1,3USCA§1
Current through P.L.118-10. Some statute sections may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.


https://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0 
https://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=NF05C0AA287234B6D853132460FB2FE29&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0 
https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(3USCAR)+lk(3USCAD)&originatingDoc=NAEECA330C4D711EDB031F6222B19F495&refType=CM&sourceCite=3+U.S.C.A.+%c2%a7+1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000546&contextData=(sc.DocLink) 
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https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I130F0AA086-7211ED8E72D-D8749B06E63)&originatingDoc=NAEECA330C4D711EDB031F6222B19F495&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink) 
https://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=NAEECA330C4D711EDB031F6222B19F495&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.DocLink) 

§ 3. Number of electors, 3 USCA § 3

United States Code Annotated
Title 3. The President (Refs & Annos)
Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3US.CA.§3
§ 3. Number of electors
Currentness
The number of electors shall be equal to the number of Senators and Representatives to which the several States are by law
entitled at the time when the President and Vice President to be chosen come into office; except, that where no apportionment of

Representatives has been made after any enumeration, at the time of choosing electors, the number of electors shall be according
to the then existing apportionment of Senators and Representatives.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 672.)

3US.CA.§3,3USCA§3
Current through P.L.118-10. Some statute sections may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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§ 4. Vacancies in electoral college, 3 USCA § 4

United States Code Annotated
Title 3. The President (Refs & Annos)
Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3US.CA.§4
§ 4. Vacancies in electoral college
Effective: December 29, 2022

Currentness

Each State may, by law enacted prior to election day, provide for the filling of any vacancies which may occur in its college
of electors when such college meets to give its electoral vote.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 673; Pub.L. 117-328, Div. P, Title I, § 103, Dec. 29, 2022, 136 Stat. 5234.)

3US.CA.§4,3USCA §4
Current through P.L.118-10. Some statute sections may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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§ 5. Certificate of ascertainment of appointment of electors, 3 USCA § 5

United States Code Annotated
Title 3. The President (Refs & Annos)
Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3US.CA.§5
§ 5. Certificate of ascertainment of appointment of electors

Effective: December 29, 2022
Currentness

(a) In general.--

(1) Certification.--Not later than the date that is 6 days before the time fixed for the meeting of the electors, the executive
of each State shall issue a certificate of ascertainment of appointment of electors, under and in pursuance of the laws of such
State providing for such appointment and ascertainment enacted prior to election day.

(2) Form of certificate.--Each certificate of ascertainment of appointment of electors shall--

(A) set forth the names of the electors appointed and the canvass or other determination under the laws of such State of
the number of votes given or cast for each person for whose appointment any and all votes have been given or cast;

(B) bear the seal of the State; and

(C) contain at least one security feature, as determined by the State, for purposes of verifying the authenticity of such
certificate.

(b) Transmission.--It shall be the duty of the executive of each State--

(1) to transmit to the Archivist of the United States, immediately after the issuance of a certificate of ascertainment of
appointment of electors and by the most expeditious method available, such certificate of ascertainment of appointment of
electors; and

(2) to transmit to the electors of such State, on or before the day on which the electors are required to meet under section
7, six duplicate-originals of the same certificate.

(c) Treatment of certificate as conclusive.--For purposes of section 15:

(1) In general.--
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§ 5. Certificate of ascertainment of appointment of electors, 3 USCA § 5

(A) Certificate issued by executive.--Except as provided in subparagraph (B), a certificate of ascertainment of
appointment of electors issued pursuant to subsection (a)(1) shall be treated as conclusive in Congress with respect to the
determination of electors appointed by the State.

(B) Certificates issued pursuant to court orders.--Any certificate of ascertainment of appointment of electors required
to be issued or revised by any State or Federal judicial relief granted prior to the date of the meeting of electors shall replace
and supersede any other certificates submitted pursuant to this section.

(2) Determination of Federal questions.--The determination of Federal courts on questions arising under the Constitution
or laws of the United States with respect to a certificate of ascertainment of appointment of electors shall be conclusive in
Congress.

(d) Venue and expedited procedure.--

(1) In general.--Any action brought by an aggrieved candidate for President or Vice President that arises under the
Constitution or laws of the United States with respect to the issuance of the certification required under section (a)(1), or the
transmission of such certification as required under subsection (b), shall be subject to the following rules:

(A) Venue.--The venue for such action shall be the Federal district court of the Federal district in which the State capital
is located.

(B) 3-Judge Panel.--Such action shall be heard by a district court of three judges, convened pursuant to section 2284 of
title 28, United States Code, except that--

(i) the court shall be comprised of two judges of the circuit court of appeals in which the district court lies and one judge
of the district court in which the action is brought; and

(ii) section 2284(b)(2) of such title shall not apply.

(C) Expedited procedure.--It shall be the duty of the court to advance on the docket and to expedite to the greatest possible
extent the disposition of the action, consistent with all other relevant deadlines established by this chapter and the laws
of the United States.

(D) Appeals.--Notwithstanding section 1253 of title 28, United States Code, the final judgment of the panel convened
under subparagraph (B) may be reviewed directly by the Supreme Court, by writ of certiorari granted upon petition of any
party to the case, on an expedited basis, so that a final order of the court on remand of the Supreme Court may occur on
or before the day before the time fixed for the meeting of electors.

(2) Rule of construction.--This subsection--
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§ 5. Certificate of ascertainment of appointment of electors, 3 USCA § 5

(A) shall be construed solely to establish venue and expedited procedures in any action brought by an aggrieved candidate
for President or Vice President as specified in this subsection that arises under the Constitution or laws of the United
States; and

(B) shall not be construed to preempt or displace any existing State or Federal cause of action.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 673; Pub.L. 117-328, Div. P, Title I, § 104(a), Dec. 29, 2022, 136 Stat. 5234.)

Notes of Decisions (10)

3US.CA.§53USCAS§S
Current through P.L.118-10. Some statute sections may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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§ 6. Duties of Archivist, 3 USCA § 6

United States Code Annotated
Title 3. The President (Refs & Annos)
Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3US.CA.§6
§ 6. Duties of Archivist

Effective: December 29, 2022
Currentness

The certificates of ascertainment of appointment of electors received by the Archivist of the United States under section 5 shall--

(1) be preserved for one year;

(2) be a part of the public records of such office; and

(3) be open to public inspection.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 673; Oct. 31, 1951, c. 655, § 6, 65 Stat. 711; Pub.L. 98-497, Title I, § 107(e)(1), (2)(A), Oct.
19, 1984, 98 Stat. 2291; Pub.L. 117-328, Div. P, Title I, § 105(a), Dec. 29, 2022, 136 Stat. 5236.)

Notes of Decisions (4)

3US.CA.§6,3USCA§6
Current through P.L.118-10. Some statute sections may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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§ 7. Meeting and vote of electors, 3 USCA § 7

United States Code Annotated
Title 3. The President (Refs & Annos)
Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3US.CA.§7
§ 7. Meeting and vote of electors
Effective: December 29, 2022

Currentness

The electors of President and Vice President of each State shall meet and give their votes on the first Tuesday after the second
Wednesday in December next following their appointment at such place in each State in accordance with the laws of the State
enacted prior to election day.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 673; Pub.L. 117-328, Div. P, Title I, § 106(a), Dec. 29, 2022, 136 Stat. 5236.)

Notes of Decisions (2)

3US.C.A.§7,3USCA§7
Current through P.L.118-10. Some statute sections may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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§ 8. Manner of voting, 3 USCA § 8

United States Code Annotated
Title 3. The President (Refs & Annos)
Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3US.CA.§8
§ 8. Manner of voting

Currentness

The electors shall vote for President and Vice President, respectively, in the manner directed by the Constitution.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 674.)

3US.CA.§8,3USCA§8
Current through P.L.118-10. Some statute sections may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.


https://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0 
https://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=NF05C0AA287234B6D853132460FB2FE29&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0 
https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(3USCAR)+lk(3USCAD)&originatingDoc=N11443CF0A06711D8A63DAA9EBCE8FE5A&refType=CM&sourceCite=3+U.S.C.A.+%c2%a7+8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000546&contextData=(sc.DocLink) 
https://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=N4610C84F3DDB4AD58B6D87F2F5E9CFBC&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0 
https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(3USCAC1R)&originatingDoc=N11443CF0A06711D8A63DAA9EBCE8FE5A&refType=CM&sourceCite=3+U.S.C.A.+%c2%a7+8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000546&contextData=(sc.DocLink) 

§ 9. Certificates of votes for President and Vice President, 3 USCA § 9

United States Code Annotated
Title 3. The President (Refs & Annos)
Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3US.CA.§9
§ 9. Certificates of votes for President and Vice President
Effective: December 29, 2022

Currentness

The electors shall make and sign six certificates of all the votes given by them, each of which certificates shall contain two
distinct lists, one of the votes for President and the other of the votes for Vice President, and shall annex to each of the certificates
of votes one of the certificates of ascertainment of appointment of electors which shall have been furnished to them by direction
of the executive of the State.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 674; Pub.L. 117-328, Div. P, Title I, § 104(c)(1), Dec. 29, 2022, 136 Stat. 5236.)

3US.C.A.§9,3USCA§9
Current through P.L.118-10. Some statute sections may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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§ 10. Sealing and endorsing certificates, 3 USCA § 10

United States Code Annotated
Title 3. The President (Refs & Annos)
Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3US.CA.§10
§ 10. Sealing and endorsing certificates
Effective: December 29, 2022

Currentness

The electors shall seal up the certificates of votes so made by them, together with the annexed certificates of ascertainment of
appointment of electors, and certify upon each that the lists of all the votes of such State given for President, and of all the votes
given for Vice President, are contained therein.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 674; Pub.L. 117-328, Div. P, Title I, § 106(b), Dec. 29, 2022, 136 Stat. 5236.)

3US.C.A.§10,3 USCA§ 10
Current through P.L.118-10. Some statute sections may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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§ 11. Transmission of certificates by electors, 3 USCA § 11

United States Code Annotated
Title 3. The President (Refs & Annos)
Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3US.CA.§11
§ 11. Transmission of certificates by electors
Effective: December 29, 2022

Currentness

The electors shall immediately transmit at the same time and by the most expeditious method available the certificates of votes
so made by them, together with the annexed certificates of ascertainment of appointment of electors, as follows:

(1) One set shall be sent to the President of the Senate at the seat of government.

(2) Two sets shall be sent to the chief election officer of the State, one of which shall be held subject to the order of the
President of the Senate, the other to be preserved by such official for one year and shall be a part of the public records of
such office and shall be open to public inspection.

(3) Two sets shall be sent to the Archivist of the United States at the seat of government, one of which shall be held subject
to the order of the President of the Senate and the other of which shall be preserved by the Archivist of the United States for
one year and shall be a part of the public records of such office and shall be open to public inspection.

(4) One set shall be sent to the judge of the district in which the electors shall have assembled.
CREDIT(S)
(June 25, 1948, c. 644, 62 Stat. 674; Oct. 31, 1951, c. 655, § 7, 65 Stat. 712; Pub.L. 98-497, Title I, § 107(e)(1), Oct. 19,

1984, 98 Stat. 2291; Pub.L. 117-328, Div. P, Title I, § 107(a), Dec. 29, 2022, 136 Stat. 5236.)

3US.C.A. § 11,3 USCA § 11
Current through P.L.118-10. Some statute sections may be more current, see credits for details.
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§ 12. Failure of certificates of electors to reach President of the..., 3 USCA § 12

United States Code Annotated
Title 3. The President (Refs & Annos)
Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3US.CA.§12

§ 12. Failure of certificates of electors to reach President of the Senate

or Archivist of the United States; demand on State for certificate

Effective: December 29, 2022
Currentness

When, after the meeting of the electors shall have been held, no certificate of vote mentioned in sections 9 and 11 of this title
from any State shall have been received by the President of the Senate or by the Archivist of the United States by the fourth
Wednesday in December, the President of the Senate or, if the President of the Senate be absent from the seat of government,
the Archivist of the United States shall request, by the most expeditious method available, the chief election officer of the State
to send up the certificate lodged with such officer by the electors of such State; and it shall be the duty of such chief election
officer of the State upon receipt of such request immediately to transmit same by the most expeditious method available to the
President of the Senate at the seat of government.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 674; Oct. 31, 1951, c. 655, § 8, 65 Stat. 712; Pub.L. 98-497, Title I, § 107(e)(1), (2)(B), Oct.
19, 1984, 98 Stat. 2291; Pub.L. 117-328, Div. P, Title I, § 108(a), Dec. 29, 2022, 136 Stat. 5237.)

3US.CA.§12,3 USCA§ 12
Current through P.L.118-10. Some statute sections may be more current, see credits for details.
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§ 13. Same; demand on district judge for certificate, 3 USCA § 13

United States Code Annotated
Title 3. The President (Refs & Annos)
Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3US.CA.§13
§ 13. Same; demand on district judge for certificate

Effective: December 29, 2022
Currentness

When, after the meeting of the electors shall have been held, no certificates of votes from any State shall have been received
at the seat of government on the fourth Wednesday in December, the President of the Senate or, if the President of the Senate
be absent from the seat of government, the Archivist of the United States shall send a special messenger to the district judge in
whose custody one certificate of votes from that State has been lodged, and such judge shall forthwith transmit that certificate
by the hand of such messenger to the seat of government.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 674; Oct. 31, 1951, c. 655, § 9, 65 Stat. 712; Pub.L. 98-497, Title I, § 107(e)(1), Oct. 19,
1984, 98 Stat. 2291; Pub.L. 117-328, Div. P, Title I, § 108(b), Dec. 29, 2022, 136 Stat. 5237.)

3US.CA. §13,3USCA§13
Current through P.L.118-10. Some statute sections may be more current, see credits for details.
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§ 15. Counting electoral votes in Congress, 3 USCA § 15

United States Code Annotated
Title 3. The President (Refs & Annos)
Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3US.CA.§15
§ 15. Counting electoral votes in Congress
Effective: December 29, 2022

Currentness

(a) In general.--Congress shall be in session on the sixth day of January succeeding every meeting of the electors. The Senate
and House of Representatives shall meet in the Hall of the House of Representatives at the hour of 1 o'clock in the afternoon
on that day, and the President of the Senate shall be their presiding officer.

(b) Powers of the President of Senate.--

(1) Ministerial in nature.--Except as otherwise provided in this chapter, the role of the President of the Senate while presiding
over the joint session shall be limited to performing solely ministerial duties.

(2) Powers explicitly denied.--The President of the Senate shall have no power to solely determine, accept, reject, or
otherwise adjudicate or resolve disputes over the proper certificate of ascertainment of appointment of electors, the validity
of electors, or the votes of electors.

(c) Appointment of tellers.--At the joint session of the Senate and House of Representatives described in subsection (a), there
shall be present two tellers previously appointed on the part of the Senate and two tellers previously appointed on the part of
the House of Representatives by the presiding officers of the respective chambers.

(d) Procedure at joint session generally.--

(1) In general.--The President of the Senate shall--

(A) open the certificates and papers purporting to be certificates of the votes of electors appointed pursuant to a certificate
of ascertainment of appointment of electors issued pursuant to section 5, in the alphabetical order of the States, beginning
with the letter A; and

(B) upon opening any certificate, hand the certificate and any accompanying papers to the tellers, who shall read the same
in the presence and hearing of the two Houses.

(2) Action on certificate.--
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§ 15. Counting electoral votes in Congress, 3 USCA § 15

(A) In general.--Upon the reading of each certificate or paper, the President of the Senate shall call for objections, if any.

(B) Requirements for objections or questions.--

(i) Objections.--No objection or other question arising in the matter shall be in order unless the objection or question--

(I) is made in writing;

(ID) is signed by at least one-fifth of the Senators duly chosen and sworn and one-fifth of the Members of the House
of Representatives duly chosen and sworn; and

(IID) in the case of an objection, states clearly and concisely, without argument, one of the grounds listed under clause

(ii).

(ii) Grounds for objections.--The only grounds for objections shall be as follows:

(I) The electors of the State were not lawfully certified under a certificate of ascertainment of appointment of electors
according to section 5(a)(1).

(II) The vote of one or more electors has not been regularly given.

(C) Consideration of objections and questions.--

(i) In general.--When all objections so made to any vote or paper from a State, or other question arising in the matter,
shall have been received and read, the Senate shall thereupon withdraw, and such objections and questions shall be
submitted to the Senate for its decision; and the Speaker of the House of Representatives shall, in like manner, submit
such objections and questions to the House of Representatives for its decision.

(ii) Determination.--No objection or any other question arising in the matter may be sustained unless such objection
or question is sustained by separate concurring votes of each House.

(D) Reconvening.--When the two Houses have voted, they shall immediately again meet, and the presiding officer shall
then announce the decision of the questions submitted. No vote or paper from any other State shall be acted upon until

the objections previously made to any vote or paper from any State, and other questions arising in the matter, shall have
been finally disposed of.

(e) Rules for tabulating votes.--
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§ 15. Counting electoral votes in Congress, 3 USCA § 15

(1) Counting of votes.--

(A) In general.--Except as provided in subparagraph (B)--

(i) only the votes of electors who have been appointed under a certificate of ascertainment of appointment of electors
issued pursuant to section 5, or who have legally been appointed to fill a vacancy of any such elector pursuant to section
4, may be counted; and

(ii) no vote of an elector described in clause (i) which has been regularly given shall be rejected.

(B) Exception.--The vote of an elector who has been appointed under a certificate of ascertainment of appointment of
electors issued pursuant to section 5 shall not be counted if--

(i) there is an objection which meets the requirements of subsection (d)(2)(B)(i); and

(ii) each House affirmatively sustains the objection as valid.

(2) Determination of majority.--If the number of electors lawfully appointed by any State pursuant to a certificate of
ascertainment of appointment of electors that is issued under section 5 is fewer than the number of electors to which the
State is entitled under section 3, or if an objection the grounds for which are described in subsection (d)(2)(B)(ii)(I) has been
sustained, the total number of electors appointed for the purpose of determining a majority of the whole number of electors
appointed as required by the Twelfth Amendment to the Constitution shall be reduced by the number of electors whom the
State has failed to appoint or as to whom the objection was sustained.

(3) List of votes by tellers; declaration of winner.--The tellers shall make a list of the votes as they shall appear from the
said certificates; and the votes having been ascertained and counted according to the rules in this subchapter provided, the
result of the same shall be delivered to the President of the Senate, who shall thereupon announce the state of the vote, which
announcement shall be deemed a sufficient declaration of the persons, if any, elected President and Vice President of the
United States, and, together with a list of the votes, be entered on the Journals of the two Houses.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 675; Pub.L. 117-328, Div. P, Title I, § 109(a), Dec. 29, 2022, 136 Stat. 5237.)

Notes of Decisions (17)

3US.CA. §15,3USCA§ 15
Current through P.L.118-10. Some statute sections may be more current, see credits for details.
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§ 16. Same; seats for officers and Members of two Houses in joint session, 3 USCA § 16

United States Code Annotated
Title 3. The President (Refs & Annos)
Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3US.CA.§16
§ 16. Same; seats for officers and Members of two Houses in joint session

Effective: December 29, 2022
Currentness

At such joint session of the two Houses seats shall be provided as follows: For the President of the Senate, the Speaker's chair;
for the Speaker, immediately upon his left; the Senators, in the body of the Hall upon the right of the presiding officer; for
the Representatives, in the body of the Hall not provided for the Senators; for the tellers, Secretary of the Senate, and Clerk
of the House of Representatives, at the Clerk's desk; for the other officers of the two Houses, in front of the Clerk's desk and
upon each side of the Speaker's platform. Such joint session shall not be dissolved until the count of electoral votes shall be
completed and the result declared; and no recess shall be taken unless a question shall have arisen in regard to counting any
such votes, or otherwise under this subchapter, in which case it shall be competent for either House, acting separately, in the
manner hereinbefore provided, to direct a recess of such House not beyond the next calendar day, Sunday excepted, at the hour
of 10 o'clock in the forenoon. But if the counting of the electoral votes and the declaration of the result shall not have been
completed before the fifth calendar day next after such first session of the two Houses, no further or other recess shall be taken
by either House.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 676; Pub.L. 117-328, Div. P, Title I, § 110(c)(1), Dec. 29, 2022, 136 Stat. 5240.)

Notes of Decisions (2)

3US.C.A.§16,3 USCA§ 16
Current through P.L.118-10. Some statute sections may be more current, see credits for details.
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§ 17. Same; limit of debate in each House, 3 USCA § 17

United States Code Annotated
Title 3. The President (Refs & Annos)
Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3US.CA.§17
§ 17. Same; limit of debate in each House

Effective: December 29, 2022
Currentness

When the two Houses separate to decide upon an objection pursuant to section 15(d)(2)(C)(i) that may have been made to the
counting of any electoral vote or votes from any State, or other question arising in the matter--

(1) all such objections and questions permitted with respect to such State shall be considered at such time;

(2) each Senator and Representative may speak to such objections or questions for up to five minutes, and not more than once;

(3) the total time for debate for all such objections and questions with respect to such State shall not exceed two hours in each
House, equally divided and controlled by the Majority Leader and Minority Leader, or their respective designees; and

(4) at the close of such debate, it shall be the duty of the presiding officer of each House to put each of the objections and
questions to a vote without further debate.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 676; Pub.L. 117-328, Div. P, Title I, § 110(a), Dec. 29, 2022, 136 Stat. 5240.)

Notes of Decisions (2)

3US.C.A.§17,3 USCA § 17
Current through P.L.118-10. Some statute sections may be more current, see credits for details.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.


https://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0 
https://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=NF05C0AA287234B6D853132460FB2FE29&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0 
https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(3USCAR)+lk(3USCAD)&originatingDoc=N78B64B70C4DE11EDB238B114AFCC79E2&refType=CM&sourceCite=3+U.S.C.A.+%c2%a7+17&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000546&contextData=(sc.DocLink) 
https://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=N4610C84F3DDB4AD58B6D87F2F5E9CFBC&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0 
https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(3USCAC1R)&originatingDoc=N78B64B70C4DE11EDB238B114AFCC79E2&refType=CM&sourceCite=3+U.S.C.A.+%c2%a7+17&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000546&contextData=(sc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=3USCAS15&originatingDoc=N78B64B70C4DE11EDB238B114AFCC79E2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_8a310000895a2 
https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I130F0AA086-7211ED8E72D-D8749B06E63)&originatingDoc=N78B64B70C4DE11EDB238B114AFCC79E2&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink) 
https://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=N78B64B70C4DE11EDB238B114AFCC79E2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.DocLink) 

§ 18. Same; parliamentary procedure at joint session, 3 USCA § 18

United States Code Annotated
Title 3. The President (Refs & Annos)
Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3US.CA.§18
§ 18. Same; parliamentary procedure at joint session
Effective: December 29, 2022

Currentness

While the two Houses shall be in session as provided in this chapter, the President of the Senate shall have power to preserve
order; and no debate shall be allowed and no question shall be put by the presiding officer except to either House on a motion
to withdraw under section 15(d)(2)(C)(i).

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 676; Sept. 3, 1954, c. 1263, § 3, 68 Stat. 1227; Pub.L. 117-328, Div. P, Title I, § 110(b), (c)
(2), Dec. 29, 2022, 136 Stat. 5240.)

3US.C.A.§18,3USCA § 18
Current through P.L.118-10. Some statute sections may be more current, see credits for details.
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§ 19. Vacancy in offices of both President and Vice President;..., 3 USCA § 19

United States Code Annotated
Title 3. The President (Refs & Annos)
Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3US.CA.§19
§ 19. Vacancy in offices of both President and Vice President; officers eligible to act

Effective: March 9, 2006
Currentness

(a)(1) If, by reason of death, resignation, removal from office, inability, or failure to qualify, there is neither a President nor
Vice President to discharge the powers and duties of the office of President, then the Speaker of the House of Representatives
shall, upon his resignation as Speaker and as Representative in Congress, act as President.

(2) The same rule shall apply in the case of the death, resignation, removal from office, or inability of an individual acting as
President under this subsection.

(b) If, at the time when under subsection (a) of this section a Speaker is to begin the discharge of the powers and duties of the
office of President, there is no Speaker, or the Speaker fails to qualify as Acting President, then the President pro tempore of
the Senate shall, upon his resignation as President pro tempore and as Senator, act as President.

(¢) An individual acting as President under subsection (a) or subsection (b) of this section shall continue to act until the expiration
of the then current Presidential term, except that--

(1) if his discharge of the powers and duties of the office is founded in whole or in part on the failure of both the President-
elect and the Vice-President-elect to qualify, then he shall act only until a President or Vice President qualifies; and

(2) if his discharge of the powers and duties of the office is founded in whole or in part on the inability of the President or
Vice President, then he shall act only until the removal of the disability of one of such individuals.

(d)(1) If, by reason of death, resignation, removal from office, inability, or failure to qualify, there is no President pro tempore to
act as President under subsection (b) of this section, then the officer of the United States who is highest on the following list, and
who is not under disability to discharge the powers and duties of the office of President shall act as President: Secretary of State,
Secretary of the Treasury, Secretary of Defense, Attorney General, Secretary of the Interior, Secretary of Agriculture, Secretary
of Commerce, Secretary of Labor, Secretary of Health and Human Services, Secretary of Housing and Urban Development,
Secretary of Transportation, Secretary of Energy, Secretary of Education, Secretary of Veterans Affairs, Secretary of Homeland
Security.

(2) An individual acting as President under this subsection shall continue so to do until the expiration of the then current
Presidential term, but not after a qualified and prior-entitled individual is able to act, except that the removal of the disability of
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§ 19. Vacancy in offices of both President and Vice President;..., 3 USCA § 19

an individual higher on the list contained in paragraph (1) of this subsection or the ability to qualify on the part of an individual
higher on such list shall not terminate his service.

(3) The taking of the oath of office by an individual specified in the list in paragraph (1) of this subsection shall be held to
constitute his resignation from the office by virtue of the holding of which he qualifies to act as President.

(e) Subsections (a), (b), and (d) of this section shall apply only to such officers as are eligible to the office of President under
the Constitution. Subsection (d) of this section shall apply only to officers appointed, by and with the advice and consent of
the Senate, prior to the time of the death, resignation, removal from office, inability, or failure to qualify, of the President pro
tempore, and only to officers not under impeachment by the House of Representatives at the time the powers and duties of the
office of President devolve upon them.

(f) During the period that any individual acts as President under this section, his compensation shall be at the rate then provided
by law in the case of the President.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 677; Pub.L. 89-174, § 6(a), Sept. 9, 1965, 79 Stat. 669; Pub.L. 89-670, § 10(a), Oct. 15, 1966,
80 Stat. 948; Pub.L. 91-375, § 6(b), Aug. 12, 1970, 84 Stat. 775; Pub.L. 95-91, Title VIL, § 709(g), Aug. 4, 1977, 91 Stat. 609;
Pub.L. 96-88, Title V, § 508(a), Oct. 17, 1979, 93 Stat. 692; Pub.L. 100-527, § 13(a), Oct. 25, 1988, 102 Stat. 2643; Pub.L.
109-177, Title V, § 503, Mar. 9, 2006, 120 Stat. 247.)

3US.C.A.§19,3USCA § 19
Current through P.L.118-10. Some statute sections may be more current, see credits for details.
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§ 20. Resignation or refusal of office, 3 USCA § 20

United States Code Annotated
Title 3. The President (Refs & Annos)
Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3US.C.A.§20
§ 20. Resignation or refusal of office
Currentness
The only evidence of a refusal to accept, or of a resignation of the office of President or Vice President, shall be an instrument

in writing, declaring the same, and subscribed by the person refusing to accept or resigning, as the case may be, and delivered
into the office of the Secretary of State.

CREDIT(S)

(June 25, 1948, c. 644, 62 Stat. 678.)

3 U.S.C.A. §20,3 USCA § 20
Current through P.L.118-10. Some statute sections may be more current, see credits for details.
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§ 21. Definitions, 3 USCA § 21

United States Code Annotated
Title 3. The President (Refs & Annos)
Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3US.CA.§21
§ 21. Definitions
Effective: December 29, 2022

Currentness

As used in this chapter the term--

(1) “election day” means the Tuesday next after the first Monday in November, in every fourth year succeeding every election
of a President and Vice President held in each State, except, in the case of a State that appoints electors by popular vote, if
the State modifies the period of voting, as necessitated by force majeure events that are extraordinary and catastrophic, as
provided under laws of the State enacted prior to such day, “election day” shall include the modified period of voting.

(2) “State” includes the District of Columbia.

(3) “executive” means, with respect to any State, the Governor of the State (or, in the case of the District of Columbia, the
Mayor of the District of Columbia), except when the laws or constitution of a State in effect as of election day expressly
require a different State executive to perform the duties identified under this chapter.

CREDIT(S)

(Added Pub.L. 87-389, § 2(a), Oct. 4, 1961, 75 Stat. 820; amended Pub.L. 117-328, Div. P, Title I, §§ 102(b), 104(b), Dec.
29,2022, 136 Stat. 5233, 5235.)

3 US.C.A. §21,3 USCA § 21
Current through P.L.118-10. Some statute sections may be more current, see credits for details.
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§ 22. Severability, 3 USCA § 22

United States Code Annotated
Title 3. The President (Refs & Annos)
Chapter 1. Presidential Elections and Vacancies (Refs & Annos)

3US.CA.§22
§ 22. Severability
Effective: December 29, 2022

Currentness

If any provision of this chapter, or the application of a provision to any person or circumstance, is held to be unconstitutional,
the remainder of this chapter, and the application of the provisions to any person or circumstance, shall not be affected by the
holding.

CREDIT(S)

(Added Pub.L. 117-328, Div. P, Title I, § 111(a), Dec. 29, 2022, 136 Stat. 5240.)

3 US.C.A. §22,3 USCA § 22
Current through P.L.118-10. Some statute sections may be more current, see credits for details.
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EXHIBIT D



SUPPLEMENTAL EXPERT DECLARATION OF
PROFESSOR TODD ZYWICKI

1.

My name is Todd Zywicki. This supplemental expert declaration
incorporates and adds to my previous expert declaration that I executed on
July 11, 2023, attached hereto as Exhibit 1.

2,

Under the Electoral Count Act (“ECA”) as it existed at the time of the
2020 presidential election, Congress had delegated to the states only one
way to decide for themselves in the first instance who their rightful
presidential electors were in the event of a dispute. 3 U.S.C. §§ 5, 15.

3.

Specifically, Section 5 provided that if a state had set up an
adjudicative process to resolve disputes about presidential electors, and
that adjudicative body issued a final decision on the dispute on or before
the ECA’s safe harbor date, then that final judicial decision would be
binding on Congress when it opened, adjudicated, and counted the
presidential ballots on January 6.

4.
In Georgia, the state legislature long ago created such a process — a

judicial challenge to the election results. See O.C.G.A. § 21-2-521. This
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statute set forth the process by which a dispute about, among other things,
the state’s rightful presidential electors is to be resolved.
5.

On December 4, 2020, presidential elector nominee David Shafer
invoked this judicial dispute resolution process by filing a lawsuit
challenging the results of the presidential election in Georgia in Fulton
County Superior Court. See Trump et al. v. Raffensperger et al., Case No.
2020CV343255.

6.

A review of the docket in that case reveals that no final judicial
decision was rendered in that case by the ECA’s safe harbor date of
December 8, 2020. See Shafer Notice of Removal and Request for Habeas
and Injunctive Relief, Case No. 1:23-cv-03720-SCJ,ECF No. 1, Ex. E.

7.

Because the Fulton County Superior Court did not issue a final
decision in the judicial contest by December 8, 2020 and it remained
pending, the State of Georgia failed to satisfy the necessary requirements in
Section 5 of the ECA. As a result, Georgia missed its one opportunity under
the ECA to conclusively decide the presidential elector dispute for itself. 3
U.S.C. 88 5, 15.
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8.

The certification of Georgia’s vote by the Secretary of State and the
Governor is not relevant to and has no legal weight or authority over the
resolution of the presidential elector dispute at this point in Congress’
adjudication of the presidential elector dispute (after the safe harbor date
through Congress’ adjudication on January 6). 3 U.S.C. §§ 5, 6, 15.1

9.

Section 6 of the ECA (as it existed in 2020) addressed the Governor’s
certification of the election and the presidential electors, and it required the
Governor, as soon as practicable after a presidential election, to provide

certificates of ascertainment to the presidential electors whose candidate is

t The argument that the Governor’s certification of the State’s vote has any role,
much less a conclusive role, in deciding a dispute about a state’s valid or rightful
presidential electors is not only be incorrect as a matter of law, but also is
unprecedented. I have not been able to find a single case, scholar, or commentator
that has ever made that argument in the past. Under the 2020 ECA, when there is
no dispute in Congress regarding who the state’s valid presidential electors are,
the Governor’s certification of the vote does have some significance. Specifically,
under Section 15 of the ECA as it existed in 2020, when a state sends a single
presidential elector ballot to Congress and that single ballot is certified as the
legitimate vote of the state by the Governor, then Congress may not reject that
ballot unless both houses of Congress agree that such certified votes were not
lawfully given. This provision, however, has no application when more than one
slate of presidential elector ballots is submitted from a state and there is a dispute
about which slate of a State’s presidential electors are the valid ones, as there was
in Georgia in 2020.
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the winner (or apparent winner, in the event that the results of the election
are challenged) and to transmit those also to Congress. 3 U.S.C. § 6.
Section 6 also clarifies, however, that the Governor’s certificates of
ascertainment do not settle any pending dispute about which slate of
presidential ballots are the State’s valid ones. Unlike Section 5 of the ECA
that explicitly states that a final judicial determination by the state on or
before the safe harbor date is conclusive on Congress when it adjudicates
and counts the ballots on January 6, 3 U.S.C. § 5, Section 6 addressing the
Governor’s certification contains no such language. 3 U.S.C. § 6. Indeed, it
specifically provides that if there is a state judicial contest to the election
(and, therefore, to the rightful slate of presidential electors), and the court
resolves that dispute after the initial certificates of ascertainment are
issued, the Governor must transmit that result to Congress as well. Id.
10.

And this makes sense. At this point in the process under the ECA,
where there is a challenge to the State’s presidential electors, after a state
has failed to meet the safe harbor requirements of Section 5 by not issuing a
final judicial decision by or on the safe harbor date, Congress is the
exclusive adjudicative body for that dispute. And even though Congress is
not bound by any later judicial decision or the Governor’s certification,
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Congress sought to ensure, through the provisions of the ECA, that it would
have this potentially relevant evidence before it to consider in adjudicating
that dispute, including the Governor’s certification and any later judicial
determination.

11.

The ECA does give the Governor’s certification of the presidential
electors a potentially binding role to play in Congress’ adjudication of
competing presidential elector slates, but that role comes only at the very
end of Congress’ process on January 6. In particular, under Section 15,
when Congress is adjudicating between two competing presidential ballots
from a state on January 6, Congress can consider whatever it believes to be
the best evidence of a state’s lawful vote, including (but not limited to) any
post-safe harbor judicial decision and a Governor’s certification(s). After
going through that process, however, if the House and the Senate cannot
agree about which of the competing presidential elector slates is the valid
one, Congress agrees at the end to default to the presidential elector slate
certified by the state’s Governor. 3 U.S.C. § 15. Prior to this default at the
very end of Congress’ process on January 6, however, Congress is in no way
bound by the Governor’s certification (or by any post-safe harbor date
judicial decision).
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12.

In other words, the fact that a Governor has certified an election
and/or presidential electors under Section 6 of the ECA cannot and does
not settle a dispute about which slate of presidential electors are the valid
ones for the state as a matter of law. See 3 U.S.C. §§ 5, 6, 15. Instead, when
that dispute goes back to Congress because it was not resolved by a final
judicial decision by the safe harbor date, the Governor’s certification is
evidence that Congress may consider, but is not bound by, when it is
adjudicating that dispute. See 3 U.S.C. §§ 5, 6, 15. Congress is not required
to defer to it unless and until, at the end of its process on January 6, the
House and the Senate cannot otherwise agree on the rightful ballot from a
state. See 3 U.S.C. § 15.

13.

Applying these legal principles to the 2020 presidential election in
Georgia, no final judicial decision was issued by Section 5 of the ECA’s safe
harbor date of December 8, 2020, at which time the dispute moved backed
to Congress to adjudicate under Section 15 of the ECA. See 3 U.S.C. §§ 5,
15. The fact that the Governor fulfilled his obligations under Section 6 of
the ECA to certify the apparent winner and apparent presidential electors
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before December 14 when the electors were required to meet and vote was
evidence that Congress could consider in adjudicating between competing
presidential electors slates, but Congress was not bound by the Governor’s
certification in its adjudication of the dispute. See 3 U.S.C. §§ 5, 6, 15. Had
both the House and Senate agreed, for example, that the Republican slate of
presidential electors were the valid ones from Georgia, then Congress was
free to accept and count the ballots from the Republican presidential
electors regardless of the fact that the Democrat presidential electors had
been certified by the Governor. See 3 U.S.C. § 15. Only if and when the
House and Senate could not agree about which presidential elector slate
was the valid one from Georgia on January 6 after going through its
adjudication process did the ECA require Congress, in the end, to default to

the slate certified by the Governor. 3 U.S.C. § 15.

14.

As a matter of law, then, the Governor’s certification of Georgia’s vote
and presidential electors in December 2020 had no authority to end and
did not end the pending dispute regarding the presidential electors for
Georgia. After December 8, that dispute was Congress’ alone to decide, and
Congress could accept or reject that certification as it saw fit based upon
what it considered to be the best evidence of the State’s lawful vote. See 3
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U.S.C. § 15. Because the dispute regarding the presidential electors in
Georgia was fully vested in Congress as of at least December 9, the State of
Georgia had no authority to interfere with or obstruct Congress’ receipt of
any information or evidence that it wanted to consider in adjudicating that
dispute, including “all the certificates and papers purporting to be
certificates of the electoral votes” that Congress has expressly stated in the
ECA that it would receive and consider. Id.
15.

The significant amendments made to the ECA in 2022 drive home
these points. In 2022, Congress amended Section 5 of the ECA to diminish
the role it had previously given the states’ judicial processes to resolve
disputes about presidential electors in the first instance by the safe harbor
date. In the new Section 5, Congress provides that the Governor of a state
must certify the election and the presidential electors by the safe harbor
date. See 2022 Amended ECA at § 5 (the 2022 ECA is attached hereto as
Exhibit 2). Under new Section 5, the Governor’s certification is now
binding on Congress unless a federal or state court issues judicial relief
requiring a different slate of presidential electors to be certified as the valid
electors before the date that the presidential electors are required to meet
and cast their votes. Id. In that case, the new court-ordered certificates to
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the presidential electors “shall replace and supersede any other

certificate[,]”2 Id.

16.

While Congress amended Section 5 of the ECA in 2022 to make the
Governor’s certification of the vote and the presidential electors legally
material and, under most circumstances, binding on Congress, these
amendments bring into sharp focus the lack of legal weight or conclusive
authority that the Governor’s certification held under the version of Section
5 the ECA in effect in 2020.

17.

Regarding the precedent from the Hawaii presidential election in
1960 discussed in my initial July 2023 Expert Declaration, attempts to
distinguish it from the situation faced in Georgia in the 2020 presidential
election based upon supposed differences between Hawaii law and Georgia
law miss the most critical point. Whether the actions of both sets of

presidential electors in Hawaii in 1960 and Georgia in 2020 were legally

2 Further truncating the States’ roles in adjudicating presidential elector disputes,
the 2022 Amended ECA provides that “[a]ny action brought by an aggrieved
candidate for President or Vice President that arises under the Constitution or laws
of the United States with respect to the issuance of the certification [of presidential
electors]” shall be heard in the federal district court in the federal district where the
State capitol is location. See 2022 Amended ECA at § 5.
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permissible or not turns solely on the provisions of the ECA, and the states’
laws have no bearing on the inquiry.
18.

Specifically, in both Hawaii 1960 and Georgia 2020, the states failed
to meet the safe harbor of Section 5 of the ECA because neither state issued
a final judicial decision in the presidential elector contest by the safe harbor
date. 3 U.S.C. § 5, 15. At that point, the dispute could only be adjudicated
by Congress, and Congress’ adjudication of that dispute was governed by
the provisions of the ECA. As established, the ECA explicitly permitted the
submission of more than one presidential elector ballot from a state in its
resolution of the dispute. 3 U.S.C. § 15. Thus, neither factual differences in
the post-safe harbor date judicial resolution by either state nor any
differences in the states’ laws have any relevance to the legality and
propriety of the presidential electors executing presidential elector ballots
and/or contingent ballots in Hawaii in 1960 or in Georgia in 2020.

Pursuant to 28 U.S.C. § 1746, I certify under penalty of perjury that
both my initial July 11, 2023 Expert Declaration (Exhibit 1) and the

foregoing Supplemental Expert Declaration are true and correct.

[signature on following page]
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This the 18th day of September, 2023.

7 2

Todd Zywic Q{ /
George Magon Fotindation of Profession

of Law

Antonin Scalia School of Law
George Mason University
3301 Fairfax Drive
Arlington, VA 22201
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